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GAMBLING DEVICES

TUESDAY, JANUARY 16, 1962

House oF REPRESENTATIVES,
Coyrrree oN INTERSTATE AND FOREIGN COMMERCE,
Washington, D.C.

The committee met at 11 a.m., pursuant to call, in room 1334, New
House Office Building, Hon. Oren Harris (chairman of the com-
mittee) presiding.

The Caamaman. The committee will come to order.

The Chair would like to ask the indulgence of our guests who are
here today and urge that you be as quiet as you can in coming and
going or moving around. We would like to get along with the hearing
and we want those in the room to be as quiet as possible for these
hearings.

Today, the Committee on Interstate and Foreign Commerce is meet-
ing to open its legislative session for 1962 by beginning hearings on
bills to amend the act of January 2. 1951, prohibiting the transpor-
tation of certain gambling devices in interstate and foreign commerce.
The bills under consideration are Senate bill 1658, which has already
passed the other body and has been referred to this committee, H.R.
3024, and H.R. 8410 on the same subject matter.

This proposed legislation has been recommended by the Attorney
General of the United States, the Honorable Robert F. Kennedy,
as a part of the Justice Department’s legislative program to combat
organized crime and racketeering.

In 1951 the Congress passed ﬂ';_ri.--lrn'iun known as the Johnson Act
(Public Law 81-906) to outlaw slot machines; that is, the “one-armed
bandits,” and similar gambling devices by prohibiting the use of the
channels of interstate or foreign commerce for the shipment of such
machines or devices to States where they were prohibited by law.

However, this law did not cover what is referred to as certain
pinball machines, roulette wheels, and other similar mechanical devices
designed for use primarily in gambling. The committee is advised
that the profits from such gambling are huge and they are the pri-
mary source of funds which finance organized crime all throughout
the country.

The pending legislation would broaden the definition of gambling
devices contained in the Johnson Act to include additional types of
machines or mechanical devices, including pinball machines, roulette
wheels, and devices which are designed and manufactured primarily
for use in connection with gambling. Pinball machines and other
mechanical devices which are not used for gambling purposes would
not, I am told by the sponsors of the legislation, be subjected to the
proposed law. This will be one of the major subjects of inquiry in
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2 GAMBLING DEVICES

an effort to determine the distinetion between what would be covered
by this legislation and what would not be coverad

A copy of S. 1658, H.R. 3024, and H.R. 8410, together with reports
from executive departments and agencies, will be made a part of the
record at this point.

(The bills and reports follow :)

[S. 1858, 8Tth Cong., 1st gess.]

AN ACT To amend the Act of January 2, 1951, prohibiting the transportation of gambling
devices In interstate and forelgn commerce

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 1(a) (2) of the Aect of January 2,
1951 (64 Stat. 1134; 15 U.8.C. 1171), is amended to read as follows :

*“(2) any other machine or mechanical device (including, but not limited
to, roulette wheels and similar devices) designed and manufactured primarily
for use in connection with gambling, and (A) which when operated may
deliver, as the result of the application of an element of chance, any money
or property, or (B) by the operation of which a person may become entitled
Lo receive, as the resunlt of the application of an element of chance, any money
or property, provided that the provisions of this subsection shall not apply to
parimutuel or other betting equipment or materials used or designed for use
at racetracks or other licensed gambling establishments where betting is
legal under applicable State laws ; or”,

SEc. 2, Section 1 of such Act is further amended by adding thereto the following
subsections :

“(d) The term ‘interstate commerce' includes commerce between one State,
possession, or the Distriet of Columbia and another State, possession, or the
District of Columbia.

“(e) The term ‘foreign commerce’ includes commerce with a foreign country.

“(f) The term ‘intrastate commerce' includes commerce wholly within one
State, the District of Columbia, or possession of the United States.”

SEC. 3. Section 3 of such Act is amended to read as follows :

“Sec. 3, (a) It shall be unlawful for any person during any calendar vear to
engage in the business of manufacturing, repairing, reconditioning, dealing in,
or operating any gambling device if in such business he buys or receives any
such device knowing that it has been transported in interstate or foreign
commerce, or sells, ships, or delivers such device in interstate or foreign com-
merce, or sells, ships, or delivers such device knowing that it will be introduced
into interstate or foreign commerce, unless such person shall, during the month
prior to engaging in such business in that year, register with the Attorney General
of the United States his name and trade name and the address of each of his
places of business, designating his principal place of business within the United
States.

“(b) Every person required to register under the provisions of this Act
shall maintain an inventory record of all gambling devices owned, possessed, or
in his custody as of the close of each calendar month. The record shall show
the individual identifying mark and serial number of each assembled gambling
device and the quantity, catalog listing, and description of each separate suh-
assembly or essential part, together with the location of each item listed thereon.

“(c) Every person required to register under the provisions of this Aect shall
maintain for each place of business a record for each calendar month of all
gambling devices sold, delivered, or shipped in intrastate, interstate, or foreign
commerce. The record of sales, deliveries, and shipments for each place of
business shall show the individual identifying mark and serial number of each
assembled gambling device and the quantity, catalog listing, and the description
of each separate subassembly or essential part sold, delivered, or shipped together
with the name and address of the buyer and consignee thereof and the name
and address of the carrier.

“(d) Every person required to register under the provisions of this Aet shall
maintain for each place of business a record for each calendar month of all
gambling devices manufactured, purchased, or otherwise acquired. This record
shall show the individual identifying mark and serial number of each assembled
gambling device and the quantity, catalog listing, and description of each separate
subassembly or essential part, manufactured, purchased, or otherwise acquired
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together with the name and address of the person from whom the device was
purchased or aequired and the name and address of the carrier.

“(e) BEvery manufacturer required to register shall number seriatim each
assembled or partially assembled gambling device which is to be sold, shipped,
or delivered, and shall stamp on the outside front of each such assembled or
partially assembled gambling device so as to be clearly visible the number of
the device, the name of the manufacturer, and the date of manufacture. And
every person required to register under the provisions of this Act shall record
the data herein designated in the records required to be kept.

“(f) Each record required to be maintained under the provisions of this Act
shall be kept for a period of five years.

“(g) (1) It shall be unlawful for any person required to register under the
provisions of this Act to sell, deliver, ship, or possess any gambling device which
is not marked and numbered as required by this Act or for any person to remove,
obliterate, or alter the: manufacturer's name, the date of manufacture, or the
serial number on any gambling device;

“(2) It shall be unlawful for any person knowingly to make or cause to be
made, any false entry in any record required to be kept under this section; and

“(3) It shall be unlawful for any person who has failed to register as required
by this Aet or who has failed to maintain the records required by this Act to
manufacture, recondition, repair, sell, deliver, ship, or possess any gambling
device.

“(h) Agents of the Federal Bureau of Investigation shall, at the prineipal
place of business within the United States of any person required to register by
this Act, at all reasonable times have access to and the right to copy any of the
records required to be kept by this Aet, and in case of refusal by any person
registered under this Act to allow inspection and copying of the records required
to be kept, the United States district court where the principal place of business
is located shall have jurisdiction to issue an appropriate order compelling
production,

“(i) No person shall be excused from maintaining the records designated
herein, producing the same or testifying before any grand jury or court of the
United States with respect thereto for the reason that the testimony or evidence,
documentary or otherwise, required of him may tend to incriminate him or
subject him to a criminal penalty or forfeiture. But upon asserting the priv-
ilege against self-inerimination any natural person may be required to open the
records designated herein to inspection or to testify before any grand jury or
court of the United States with respect thereto: Provided, That no such person
ghall be eriminally prosecuted or subjected to any penalty or forfeiture for or
on account of any transaction, matter, or thing disclosed as a result of the
inspection of such records or testimony with respect thereto. No witness shall
be exempt under this section from prosecution for perjury or contempt com-
mitted while giving testimony or producing evidence under compulsion as pro-
vided in this Act.

“(j) The Attorney General is authorized and directed to make and enforce
snch regulations as may in his judgment be necessary to earry out the purposes
of this Aet and the breach of any of such regulations shall be punishable as pro-
vided in section 6 of this Act.”

Sko. 4. This Act shall take effect on the sixtieth day after the date of its
enactment.

Passed the Senate July 28, 1961.

Attest : Fevron M. JorNsTON, Secretary.

[H.R. 3024, 87th Cong., 1st sess.]

A BILL To amend the Act of January 2, 1951, prohibiting the transportation of gambling
devices In interstate and foreign commerece

Be it enacted by the Senate and House of Representatives of the United States
of America in Oongress assembled, That section 1(a) (2) of the Act of January
2 1951 (64 Stat, 1134; 15 U.8.C. 1171), is amended to read as follows:

“(2) any other machine or mechanical device (including, but not limited
to, ronlette wheels and similar devices) designed and manufactured primar-
ily for use in connection with gambling, and (A) which when operated may
deliver, as the result of the application of an element of chance, any money
or property, or (B) by the operation of which a person may become entitled
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to receive, as the result of the application of an element of chance, any
money or property, provided that the provisions of this subsection shall not
apply to parimutuel betting equipment or materials used or designed for
use at racetracks where betting is legal under applicable State laws: or”.

Sec, 2. Section 1 of such Aet is further amended by adding thereto the follow-
ing subsections :

“(d) The term ‘interstate commerce’ includes commerce between one State,
possession, or the Distriet of Columbia and another State, possession, or the
Distriet of Columbia,

“(e) The term ‘foreign commeree’ includes commerce with a foreign country.

“(f) The term ‘intrastate commerce’ includes commerce wholly within one
State, the District of Columbia, or possession of the United States.”

Sec, 3. The first paragraph of section 2 of such Act is amended to read as
follows :

“It shall be unlawful knowingly to transport any gambling device in inter-
state or foreign commerce: Provided, That this section shall not apply to trans-
portation of any gambling device to a place in any State which has enacted a
law providing for the exemption of such State from the provisions of this see-
tion, or to a place in any subdivision of a State if the State in which such
subdivision is loeated has enacted a law providing for the exemption of such
subdivision from the provisions of this section”,

SEC. 4. Section 3 of such Act is amended to read as follows :

"Sec. 3. (a) It shall be unlawful for any person during any calendar year to
engage in the business of manufacturing, repairing, reconditioning, dealing in,
or operating any gambling device if in such business he buys or receives any
such device knowing that it has been transported in interstate or foreign com-
merce, or sells, ships, or delivers such device in interstate or foreign commerce,
or sells, ships, or delivers such device knowing that it will be introduced into
interstate or foreign commerce, unless such person shall, during the month prior
to engaging in such business in that year, register with the Attorney General of
the United States his name and trade name and the address of each of his places
of business, designating his principal place of business within the United States.

“(b) Every person required to register under the provisions of this Act shall
maintain an inventory record of all gambling devices owned, posses
his custody as of the close of each calendar month. The record shall show the
individual identifying mark and serial number of each assembled gambling
device and the quantity, catalog listing, and deseription of each separate sub-
assembly or essential part, together with the location of each item listed
thereon.

“(e) Every person required to register under the provisions of this Act shall
maintain for each place of business a record for each calendar month of all
gambling devices sold, delivered. or shipped in intrastate, interstate, or foreign
commerce. The record of sales, deliveries, and shipments for each place of
business shall show the individual identifying mark and serial number of each
assembled gambling device and the quantity, catalog listing, and description of
each separate subassembly or essential part sold, delivered, or shipped together
with the name and address of the buyer and consignee thereof and the name
and address of the carrier,

“(d) Every person required to register under the provisions of this Act
shall maintain for each place of business a record for each calendar month of
all gambling devices manufactured, purchased, or otherwise acquired. This
record shall show the individual identifying mark and serial number of ench
assembled gambling device and the quantity, catalog listing, and desceription of
each separate subassembly or essential part, manufactured, purchased, or other-
wise acquired fogether with the name and address of the person from whom the
device was purchased or acquired and the name and address of the carrier.,

“(e) Every manufacturer required to register shall number seriatim each
assembled or partially assembled gambling device which is to be sold, shipped, or
delivered, and shall stamp on the outside front of each such assembled or partially
assembled gambling device so as to be clearly visible the number of the device,
the name of the manufacturer, and the date of manufacture. And eVery person
required to register under the provisions of this Act shall record the data herein
designated in the records required to be kept.

“(f) Bach record required to be maintained under the provisions of this Act
shall be kept for a period of five years.
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“(g) (1) It shall be unlawful for any person required to register under the
provisions of this Act to sell, deliver, ship, or possess any gambling device which
is not marked and numbered as required by this Act or for any person to remove,
obliterate, or alter the manufacturer’s name, the date of manufacture, or the
serial number on any gambling device ;

“(2) It shall be unlawful for any person knowingly to make or cause to be
made, any false entry in any record required to be kept under this section; and

“(3) It shall be unlawful for any person who has failed to register as required
by this Act or who has failed to maintain the records required by this Act to
manufacture, recondition, repair, sell, deliver, ship, or possess any gambling
device.

“(h) Agents of the Federal Bureau of Investigation shall, at the principal place
of business within the United States of any person required to register by this
Act. at all reasonable times have access to and the right to copy any of the records
required to be kept by this Act, and in case of refusal by any person registered
under this Act to allow inspection and copying of the records required to be kept,
the United States district court where the principal place of business is located
shall have jurisdiction to issue an appropriate order compelling production.

“(i) No person shall be excused from maintaining the records designated here-
in, producing the same or testifying before any grand jury or court of the United
States with respect thereto for the reason that the testimony or evidence, docu-
mentary of otherwise, required of him may tend to ineriminate him or subject
him to a eriminal penalty or forfeiture. But upon asserting the privilege against
self-incrimination any natural person may be required to open the records desig-
nated herein to inspection or to testify before any grand jury or court of the
United States with respect thereto: Provided, That no such person shall be
eriminally prosecuted or subjected to any penalty or forfeiture for or on account
of any transaction, matter, or thing disclosed as a result of the inspection of such
records or testimony with respect thereto. No witness shall be exempt under this
section from prosecution for perjury or contempt committed while giving testi-
mony or producing evidence under compulsion as provided in this Act.

“(j) The Attorney General is authorized and directed to make and enforce
such regulations as may in his judgment be necessary to carry out the purposes
of this Aect and the breach of any of such regulations shall be punishable as pro-
vided in section 6 of this Act.”

Sgc. 0. This Aect shall take effect on the sixtieth day after the date of its
enactment.

[H.R. 8410, 87th Cong.. 1st sess. |

A BILI, To amend the Act of January 2, 1951, prohibiting the transportation of gambling
devices in interstate and foreign commerce

Re it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 1(a ) (2) of the Act of January 2,
1951 (64 Stat. 1134 15 U.S.C. 1171), is amended to read as follows:

“(2) any other machine or mechanical device (including, but not limited
to, roulette wheels and similar devices) designed and manufactured pri-
marily for use in connection with gambling, and (A) which when operated
may deliver, as the result of the application of an element of chance, any
money or property, or (B) by the operation of which a person may become
entitled to receive, as the result of the application of an element of chance,
any money or property, provided that the provisions of this subsection
shall not apply to parimutuel or other betting equipment or materials nsed
or designed for use at racetracks or other licensed gambling establishments
where betting is legal under applicable State laws ; or”.

e, 2. Section 1 of such Act is further amended by adding thereto the follow-
ing subsections :

“(d) The term ‘interstate commerce’ includes commerce between one State,
possession, or the District of Columbia and other State, possession, or the Dis-
triet of Columbia.

“(@) The term ‘foreign commerce’ includes commerce with a foreign country.

“(f) The term ‘intrastate commerce’ includes commerce wholly within one
State, the District of Columbia, or possession of the United States.”

Sec. 3. Section 3 of such Act is amended to read as follows:

“Sge. 3. (a) It shall be unlawful for any person during any calendar year
to engage in the business of manufacturing, repairing, reconditioning, dealing
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in, or operating any gambling device if in such business he buys or recelves any
such device knowing that it has been transported in interstate or foreign com-
merce, or sells, ships, or delivers such device in interstate or foreign commerce,
or sells, ships, or delivers such device knowing that jt will be introduced into
interstate or foreign commerce, unless such person shall, during the month
prior to engaging in such business in that year, register with the Attorney
General of the United States his name and trade name and the address of each
of his places of business, designating his principal place of business within the
United States.

“(b) Every persons required to register under the provisions of this Act
shall maintain an inventory record of all gambling devices owned, possessed, or
in his custody as of the close of each calendar month. The record shall show
the individual identifying mark and serial number of each assembled gambling
device and the quantity, catalog listing, and description of each separate sub-
assembly or essential part, together with the location of each item listed thereomn.

“(e) Every person required to register under the provisions of this Aect shall
maintain for each place of business a record for each calendar month of all gam-
bling devices sold, delivered, or shipped in intrastate, interstate, or foreign
commerce. The record of sales, deliveries, and shipments for each place of
business shall show the individual identifying mark and serial number of each
assembled gambling device and the quantity, catalog listing, and the descrip-
tion of each separate subassembly or essential part sold, delivered, or shipped
together with the name and address of the buyer and consignee thereof and
the name and address of the earrier.

“(d) Every person required to register under the provisions of thig Act shall
maintain for each place of business a record for each calendar month of all
gambling devices manufactured, purchased, or otherwise acquired. This record
shall show the individual identifying mark and serial number of each assembled
gambling device and the quantity, catalog listing, and description of each sep-
arate subassembly or essential part, manufactured, purchased, or otherwise
acquired together with the name and address of the person from whom the
device was purchased or acquired and the name and address of the carrier.

“(e) Every mannfacturer required to register shall number seriatim each
assembled or partially assembled gambling device which is to be sold, shipped,
or delivered, and shall stamp on the outside front of each such assembled or
partially assembled gambling device so as to be clearly visible the number of
the device, the name of the manufacturer, and the date of manufacture. And
every person required to register under the provisions of this Act shall record
the data herein designated in the records required to be kept.

“(f) Each record required to be maintained under the provisions of this Act
shall be kept for a period of five years.

“(g) (1) It shall be unlawful for any person required to register under the
provisions of this Act to sell, deliver. ship, or possess any gambling device
which is not marked and numbered as required by this Act or for any person
to remove, obliterate, or alter the manufacturer'’s name, the date of manu-
facture, or the serial number on any gambling device :

“(2) It shall be unlawful for any person knowingly to make or cause to be
made, any false entry in any record required to be kept under this section: and

“(3) It shall be unlawful for any person who has failed to register as re-
quired by this Act or who has failed to maintain the records required by this
Act to manufacture, recondition, repair, sell, deliver, ship, or possess any
gambling device,

“(h) Agents of the Federal Burean of Investigation shall., at the prineipal
place of business within the United States of any person required to register by
this Act, at all reasonable times have access to and the right to copy any of
the records required to be kept by this Act, and in case of refusal by any person
registered under this Act to allow inspection and copying of the records re-
quired to be kept, the United States district court where the principal place of
business is located shall have Jjurisdiction to issue an appropriate order com-
pelling produetion.

“(i) No person shall be excused from maintaining the records designated
herein, producing the same of testifying before any grand jury or court of
the United States with respect thereto for the reason that the testimony or
evidence, documentary or otherwise, required of him may tend to ineriminate
him or subject him to a eriminal penalty or forfeiture. But upon asserting the
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privilege against self-incrimination any natural person may be required to
open the records designated herein to inspection or to testify before any grand
jury or court of the United States with respect thereto : Provided, That no such
person shall be eriminally prosecuted or subjected to any penalty or forfeiture
for or on account of any transaction, matter, or thing disclosed as a result of
the inspection of such records or testimony with respect thereto. No witness
shall be exempt under this section from prosecution for perjury or contempt
committed while giving testimony or producing evidence under compulsion as
provided in this Act.

“(j) The Attorney General is authorized and directed to make and enforce
such regulations as may in his judgment be necessary to carry out the purposes
of this Act and the breach of any of such regulations shall be punishable as
provided in section 6 of this Act.”

Spo. 4. This Act shall take effect on the sixtieth day after the date of its
enactment.

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., April G, 1961.
Hon. OreN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washingtion, D.C.

DEAR ME. CHAIRMAN : This is in response to your request for the views of the
Department of Justice concerning the bill H.R. 3024, to amend the act of January
2 1951, prohibiting the transportation of gambling devices in interstate and
foreign commerce,

H.IL. 3024 was introduced at the request of the Department of Justice prior
to the change of administration. I now reaffirm the support of this Department
for the bill.

In 1951 Congress passed the Johnson Act (64 Stat. 1134 15 U.8.C. 1171-1177),
which in general forbids the interstate transportatiton of any “gambling device”
and requires manufacturers of and dealers in gambling devices to register an-
nually with the Attorney General.

Experience with the enforcement of this act has demonstrated a need for its
amendment in several respects. H.IX. 3024 would accomplish these changes. It
would broaden the definition of “gambling device” so that mot only the slot
machine would be covered but also additional types of machines and mechanical
devices designed and manufactured primarily for use in connection with
gambling.

The proposal would also enlarge and more clearly define the categories of per-
sons to whom the registration and filing provisions apply. It would require
the maintenance of detailed records with respect to the acquisition and disposi-
tion of gambling devices, with provision for inspection and copying of such rec-
ords by the Federal Bureau of Investigation.

Provision is made in the bill for the granting of immunity to persons who assert
their constitutional privilege against gelf-incrimination with regard to the main-
tenance of the required records or testifying before a grand jury or court of the
United States. Thus, our enforcement authorities would be able to compel the
disclosure by underlings of information necessary for reaching the upper eche-
lons of the erime syndicates.

Finally, the bill would extend the scope of the act to apply to the transporta-
tion of gambling devices in foreign commerce; at present it applies only to the
interstate transportation of such devices. The racketeers have offset to a large
extent the restrictions on the interstate transportation of gambling devices by
developing foreign markets. The outlawing of such shipments would materially
assist in the eurbing of such activities.

I strongly urge that the committee report favorably on this corrective legisla-
tion and I look forward to its early enactment.

The Bureau of the Budget has advised that there is no objection to the sub-
mission of this report from the standpoint of the administration’s program.

Sincerely,
(Signed)  Ropexr F. KENXEDY, Attorney General.
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EXECUTIVE OFFICE OF THE PRESIDENT,
BUREAU OF THE BUDGET,
Washington, D.C., April 4, 1961,
Hon. Orexy HARRIS,
Chairman, Committee on Interstate and Foreign Commeree,
House of Representatives, Washington, D.C.

My Dear Mg. CHAIRMAN: This is in reply to your letter of Februnary 9,
1961, requesting the views of the Bureau of the Budget with respect to H.R, 3024,
a bill which would prohibit the transportation of gambling devices in interstate
and foreign commerce.

This bill is a part of the program directed against organized crime transmitted
by the Attorney General.

Two minor editorial corrections are recommended : The word “included” at
line 13 of page 2 apparently should be “includes” and the word “registered”
at line 15 of page 4 should be “register"”.

Enactment of this legislation wonld be consistent with the administration’s
objectives, and the Bureau of the Budget therefore favors its enactment.

Sineerely yours,
(Signed) Pumrre 8. HucHes,
Lssistant Director for Legislative Reference,

THE SECRETARY OF THE TREASURY,
Washington, May 2, 1961.
Hon. Orexn HARRIS
Chairman, Committee on Interstate and Foreign Commerce.
House of Representatives, Wash ington, D.C.

My DeAR MR. CHAIRMAN: Reference is made to your letter requesting the
views of this Department on H.R. 3024, to amend the act of January 2, 1951,
prohibiting the transportation of gambling devices in interstate and foreign
commerce.

The act of January 2, 1951, forbids the interstate transportation of any
gambling device and requires manufacturers of and dealers in gambling
devices to register annnally with the Attorney General. The proposed
legislation would amend that act to (1) broaden the definition of “gambling
devices”, (2) enlarge the category of persons required fo register annually
with the Attorney General, and (3) extend the scope of the act to apply to
the transportation of gambling devices in foreign commerce,

Since the proposed legislation relates to matters primarily within the jurisdic-
tion of the Department of Just ice, the Treasury Department has no Tecom-
mendations to make on the merits of the bill.

The Department has been advised by the Bureau of the Budget that there
is no objection from the standpoint of the administration's program to the
submission of this report to your committee,

Very truly vours,
(Signed) Roserr H. KN1GHT,
Acting Seeretary of the Treasury.

THE SECRETARY 0F CoOMMERCE,
Washington, April ¥, 1961.
Hon. Orex Harers,
Chairman, Committee on Interstate and Foreign Commerce,
House of Representatives, Washington, D.C.

DEAR MR. CHATRMAN : This letter is in reply to your request dated February 9,
1961, for the views of this Department with respect to H.R. 3024, a bill to
amend the act of January 2, 1951, prohibiting the transportation of gambling
devices in interstate and foreign commerce.

Section 1 of the act of January 2, 1951, specifically controls the transportation
in interstate and foreign commerce of slot machines. If enacted, H.R, 3024
would extend the controls to cover roulette wheels and similar devices designed
and manufactured primarily for nse in connection with gambling. Additional
recordkeeping and reporting requirements would be imposed on persons in the
businesses of manufacturing, repairing, reconditioning, dealing in or operating
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gambling devices, and it would be unlawful to fail to comply. 'Agents of the
Federal Bureau of Investigation would be given access to such records.

While the Department of Commerce is in sympathy with the l:b_it-(-ti\"(- qf the
proposed legislation, to prohibit the transportation of gambling devices in inter-
state and foreign commerce, analysis and administration of the measure are felt
to be primarily within the province of the Department of Justice, and we would
defer to the views of that Department.

The Bureau of the Budget advised there would be no objection to the sub-
mission of this report from the standpoint of the administration’'s program.

Sincerely yours,
(Signed) Ebpwarp GupneMmax, Under Secretary of Commerce.

DEPARTMENT OF STATE,
Washington, March 13, 1961.
Hon. OreN HARRIS,
"hairman, Committee on Interstate and Foreign Commerce,
Huouse of Representatives.

Dear Mr. CHAIRMAN @ I have received your letter of February 9, 1961, trans-
mitting for the comments of the PBepartment a copy of H.R. 3024, a bill to amend
the act of January 2, 1951, prohibiting the transportation of gambling devices
in interstate and foreign commerce.

The Department appreciates the opportunity to comment on H.R. 3024. How-
ever, it perceives no substantial foreign poliey implications in the bill and
accordingly makes no recommendation regarding the desirability of its enactment.

The Department has been informed by the Bureau of the Budget that enact-
ment of this legislation would be consistent with the administration’s objectives,

Sincerely yours,

(Signed) Brooks Hays, Assistant Secretary
(For the Secretary of State)
We are pleased to welcome the Attorney General of the United
States to the committee thiz morning in support of this legislation,
Mr. Kennedy, we are glad to have your appearance and shall be glad

to have your testimony at this time.

STATEMENT OF HON. ROBERT F. KENNEDY, ATTORNEY GENERAL,
DEPARTMENT OF JUSTICE

Mr. Kennepy. Thank you, Mr. Chairman.

Mr. Chairman, I appreciate the opportunity to appear here today
and testify about a bill which we regard as extremely important.
S, 1658 is one of the eight bills which we submitted last year to enable
the Federal Government to take more effective action against organ-
ized crime and racketeering. H.R. 3024 was introduced in the House
as a part of this program. It is identical to S. 1658 except for Senate
amendments. H.R. 8410 is identical with S. 1658.

In the last session, Congress passed five of our eight proposals, rela-
tive to organized criminal activity. I can report to you today that
three of the five had an immediate effect in reducing gambling profits.
The evidence, as 1 am sure you are well aware, shows clearly that the
immense profits of gambling pay the freight for the more sinister
activities of organized crime—such as narcotics and prostitution.
The main purpose of the bills which Congress enacted the last session
was to reduce gambling income as a first major step toward cutting
off the funds which are now being used to finance organized crime
and, I might add, to corrupt public officials.

The new laws, which tllsu President signed on September 13, have
resulted in a curtailment of shutting down of wire services furnish-




10 GAMBLING DEVICES

mg information which the bookies, sports pool betting, and layoff
operators must have to operate on a bigtime seale.

I want to emphasize that S. 1658—like the bills enacted last ses-
sion—is aimed at gambling profits and is needed as a vital part of the
Federal Government’s effort tu hit gambling profits. We have made
a dent in gambling income. This bill will ho}p us to go further.

These enormous profits, estimated in the hundreds of millions an-
nually, have attracted crime syndicates to gambling. Some have be-
come so rich and powerful that they have outgrown local authority.
There has been collusion between some public officials and these syn-
dicates. Coercion has been used against owners of legitimate estab-
lishments to have syndicate gambling devices on the premises.

The present law—the Johnson Act—does not give us the weapons
to prevent such activities and further cut the profits, Passed in 1951,
this act was designed to prevent the shipment of slot machines and
other gambling devices in interstate commerce and by so doing lessen
the revenue accruing to interestate crime syndicates.” It also was de-
signed to aid and assist the States in making the possession, sale, or
use of gambling devices illegal.

Eleven years of experience in enforcement of this act has revealed
serious flaws and loopholes which require major revision. The hear-
ings of the Select Committee on Improper Practices in the Labor and
Management, Field established that the ingenuity of the gnmblers has
proved more than equal to the Johnson Act. The time has come to
tighten the law to cope with new devices not covered by the Johnson
Act but which are clearly used for gambling.

Testimony before the Select Committee established that many of
these machines appear to be amusement, type games but are really
subterfuge devices. They are not controlled by the Johnson Act be-
cause they are not coin operated, do not pay off direct ly, or because
they have no drum or reel as in conventional slot machines. The
machines are so set that they can be “cleared” of the accumulated “free
game” credits and by means of a meter record the number of “free
games” so cleared. Payment then can be made by the owner or his
agent, o

The present definition does not cover roulette wheels or any of the
cther t{(r\'i{'{es«' common to gambling casinos. Logically there is no
reason why such devices should not be included within the statute.

Some “pinball™ machines now in use afford players an opportunity
to register great numbers of free games and on which they can manip-
ulate odds and numbers of free games to be scored. If certain com-
binations are achieved, free games can be played off or eliminated
from the register by pressing a button or lever. The payofl is then
made indirectly. '

It should be made clear that S. 1658 is not intended to cover the
ordinary pinball game played for amusement only. It is our belief
that devices awarding a limited number of free plays which must
be played off, which eannot be paid off, and which are not designed or
manufactured for use in connection with gambling, are not included
in this proposal.

S. 1658 is intended to prevent interstate shipment of devices able to
record as many as 999 free games or which provide for free plays to be
eliminated by some method other than I}{:t)'irlg off the free games.
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Counting devices in these machines determine the number of free
games which the owner has paid off.

The proposed amendment to the Johnson Act broadens the defini-
tion to incLule any device designed and manufactured primarily for
use in connection with gambling which delivers money or property
directly or indirectly. Exceptions have been provided from this
definition for parimutuel equipment and by Senate amendments for
other betting equipment or materials used or designed for use at race-
tracks or other licensed gambling establishments where bett ing is legal
under State laws. The Department of Just ice has no objection to
the Senate amendments,

As introduced, S. 1658 would have prohibited shipment of these
machines in foreign commerce. The Senate deleted this provision so
as to provide an exemption for the transportat ion of gambling devices
in foreign commerce. The Department of J ustice has no objection
to this change.

New registration provisions would require “any person” engaged
in business involving gambling devices and knowing they have been
transported in interstate commerce, to register with the Attorney
General. This is broader wording than in the Johnson Act and re-
quires registration of every person dealing in gambling devices affect-
ing interstate commerce. Other provisions in S. 1658 make registra-
tion requirements clearer, more precise, and easier to comply with.

Under present law only an inventory and record of sales or deliveries
must be filed with the Attorney General. S. 1658 expands this to re-
quire that records be maintained of all gambling devices manufac-
tured, purchased, or otherwise acquired. Ixperience has shown that
without information as to the acquisition of gambling devices, the ac-
curacy of the information furnished to us cannot be verified by the
records themselves.

Other language emphasizes that persons subject to the act must
report not only those devices which they hold for sale, but those
which are leased and operated at other locations. This would include
all those placed for repair, modification, or storage.

S. 1658 sets up a new numbering system for these gambling devices.
Under present law more than one person may number the machine and
it is impossible to trace the origin of machines, to ascertain when a
particular device was manufactured, or to follow its chain of owner-
ship. Under our proposal, one number, as well as the name of the
manufacturer and the date of manufacture, would be stamped on the
front of each device. This information would serve thereafter to
identify that device wherever it might be found.

S. 1658 requires records to be kept on the premises of the regis-
trants and provides for inspection of the records by agents of the
Federal Bureau of Investigation. Production of these records may be
compelled and a grant of immunity given if the privilege against
self-inerimination is asserted.

This bill is a complete revision of sections 1 and 3 of the Johnson
Act. We believe it will revitalize law enforcement in this area. We
believe it will effectively curtail the movement of gambling devices in
interstate commerce, and be an important factor in cutting organized
crime down to size.

Thank you, Mr. Chairman.
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The Cramrman. Does that conelude-your statement ?

Mr. Ken~epy. It does, Mr. Chairman.

The Craamryax. Mr. Williams, any questions ?

Mr. Wirtiams. Not at the moment, I don’t believe, Mr. Chair-
man.

The Cramyan. Mr. Schenck ?

Mr. Scuenok. Mr. Chairman, I appreciate the Attorney General’s
testimony and commend him for his efforts in this matter. I am very
much interested in this and am sympathetic to the purposes of this
legislation. As I understand it, Mr. Attorney General, if the device
is manufactured and used within the boundaries of the State. then it
is not reached by this legislation.

Mr. Kex~eoy. It is not reached unless it comes from outside the
State. If the machine has come from outside the State and goes into
interstate commerce, then the recipient of the machine must register.
All he has to do is to furnish his name, address, and place of business
to the Department of Justice. The individual who sends a machine
manufactured primarily for gambling in interstate commerce must
furnish the same information. If the machine is an ordinary pinball
machine, Congressman, which is for amusement purposes only, then
of course no registration is required.

Mr. Scaexck, The question I had in mind, Mr. Attorney General,
was if the machine is manufactured within a State and is used within
that State, although it is a gambling machine, it is not reached by this
legislation ?

Mr. Kex~neoy. That is correct.

Mr. Scuexck. In your judgment would it be likely that there
would be a considerable amount of such manufacturing and use within
individual States—be encouraged to develop within the individual
States?

Mr. Kexxeoy. I doubt if a great deal of that will go on,
Congressman.

Mr. Senexck. And that would then require State legislation within
the State?

Mr. Kexxeoy. Yes, and law enforcement as well as legislation.
In most communities the machines we are trying to cover are illegal
and could be touched by local and State statutes.

Mr. Scienck. Thank you very much

The Caamrman, Mr, Roberts?

Mr. Roeerrs. On page 3 of the Attorney General’s statement you
say:

8. 1658 is intended to prevent interstate shipment of devices able to record
as many as 999 free games or which provide for free plays to be eliminated
by some method other than playing off the free games.

Why is that particular figure important in the situation?

Mr. Kexxeoy. The 999 is not particularly important except to
show what this amounts to. This is a far more profitable operation,
Congressman, than the “one-armed bandit” used to be. You can
start putting dimes in and without shooting off one ball you can
lose $50 or $60. You can go in and change the odds by putting
more money in, for instance. You can get extra balls by putting
more money in, therefore having a greater chance of winning.
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When I was counsel of the McClellan committee, we went into a
situation in Lake County, Ind., where two manufacturers of these
machines over a period of just a few years made some $10 million.
These are very profitable operations now. The machine shows that
if you were playing with dimes you could run up to 999 free games
and could make an awful lot of money. You could make thousands of
dollars if you hit it right. You can change the odds so that you
can make more. That is the purpose of showing the fact that you
can run up the total as high as 999.

Mr. Rogerts. I am sympathetic with the legislation, but I was
just wondering, if you eliminate this particular feature of the play-
ing, whether they would not be able to hit on some other combina-
tion that would be just as useful to them.

Mr. Kexxepy. We feel this is a possibility and is why we suggest
in legislation that if the machine is manufactured primarily for the
use of gambling, that it be covered by the statute. 1f they change the
method of operating, as they did after the passage of the Johnson
Act, then it is still going to be covered if it is used primarily for
gambling.

Mr. Roserrs. That is all I have, Mr. Chairman. Thank you.

The Cmamaan. Mr. Younger!?

Mr. Youncer. Thank you, Mr. Chairman. In regard to your state-
ment, Mr. Attorney General, on page 4, you agree with the amended
passed bill of the Senate which permits transportation in foreign com-
merce. My question is, How will you protect the machine or the
operator in Chicago who is shipping in foreign commerce out of New
York? It has to first go into interstate commerce. How are you
going to prevent somebody in New York from picking it up?

Mr. Kexnepy. I think it is clearly indicated when it comes out of
Chicago that it is going to be sent overseas.

Mr. Youneer. I know, but what is to prevent somebody from New
York picking it up and not putting it into foreign commerce?

Mr. Kexnepy. Then, of course, they are liable under the law, and
if the manufacturer sends it out with that in mind, that it is going
to stay within the country, then he is going to be liable under this act.

Mr. Youncer. The act really covers that?

Mr. Kennepy. Yes.

Mr. Younger. The intent?

Mr. Kex~xeoy. That is correct.

Mr. Youncer. That is all, Mr. Chairman.

The Cratrman. Mr. Moulder?

Mr. Movrper. Thank you, Mr. Chairman. I wish to congratulate
you, Mr. Attorney General, for the hard-hitting, aggressive fight that
you are making against organized crime and I feel that this proposed
legislation is necessary to assist you in that fight.

Mr. Kexneny. Thank you, Mr. Congressman.

Mr. Movroer. T also wish to commend you for the fine statement you
made in explanation of the proposed legislation. T wish to ask this
question : Do you feel that the proposed bill, as passed by the Senate
or the one pending before this committee, is intended to cover only
mechanical devices? It does not cover printed devices?

Mr. Kennepy. No: it doesnot.

79618—62 -2
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Mr. Mouvroer. Such as playing cards or other playing materials
which are not specifically designed for gambling purposes?

Mr. Kexxeny. It does not; no.

Mr. Mourber. Thank you,

The Cramaax. Mr, Glenn ?

Mr. Guex~. Thank you, Mr. Chairman. Mr. Attorney General,
do I understand there are two types of these pinball machines manu-
factured, one for amusement only and the other for gambling?

Mr. Kexnnepy. Yes; there are,

Mr, Grex~. And your bill would not in any way affect those that
are manufactured for amusement only?

Mr. Kexyeoy. Mr. Rufus King, who is the head of the eriminal
section of the American Bar Association, and which association is
supporting this bill, has some experience in this field and has the two
kinds of machines here. He will. I am sure, give an exhibition to the
committee, if you are interested, and show the two kinds of machines,
That is up to the chairman.

However, there is a definite difference bet ween machines used pri-
marily for amusement and those used for gambling,

Mr. Grexy, Thank you very much. That is all, Mr. Chairman.

The Caamyan. T might say, if the gentleman will permit, we do
contemplate that this demonstration will be given a little later on:
but I did want to give members an opportunity to ask such questions
as they might desire of the Attorney General before he has to leave.
Mr. Rogers?

Mr. Roeers of Texas. Thank you, Mr. Chairman. Mr, Attorney
General, just two questions at ' this time. With relation to Mr.
Schenck’s question about the delivery of the machine by way of inter-
state commerce into a given State, what provision is made or what is
in your mind about subsequent. transactions involving that machine
that are in intrastate commerce ?

Mr. Kexxeoy. If a manufacturer makes a machine and sends it
across State lines, he must register with the Department of Justice,
He must send in his name, his address, and his place of business. The
recipient of the machine must register because he knows or is aware
of tllu-. fact that the machine came in interstate commerce. If he then
sends that machine in intrastate—is that your question ?

Mr. Rocers of Texas. Yes,

Mr, Kexyevy. He then keeps a record of where he has sent it. If
the second recipient of that machine is aware that the machine orig-
inally came from outside the State, he also must register with the
Department. of Justice. If he is unaware of that, and does not
register, we will still have the name of the manufacturer and the
number, and starting with the manu facturer, we can trace the machine
to the first recipient and then trace it to the second recipient.

Mr. Rocers of Texas. Your feeling is that onee it is impressed with
an interstate label, it never loses { hat ?

Mr. Kexxeoy. That is correet.

Mr. RoGers of Texas. And you can trace it on?

Mr.Kenxeoy. Yes. Thatis our purpose,

The Craamyan. Will the gentleman permit an interruption #

Mr. RoGers of Texas, Yes.




GAMBLING DEVICES

The Cramsray. With the gentleman’s permission, and the permis-
sion of the gentleman from Ohio, since Mr. Friedel has to attend
another important meeting and he has two or three questions, would
you permit him to ask those before he hasto leave?

Mr. Rocers of Texas. I will if you will settle with me later.

Mr. Friepen. Thank you. Mr. Attorney General, I want to com-
pliment you for trying to clear out racketeering and gambling, but
there are a few things I would like to get elear in my mind. One
is, on the first page of the bill where you use the words “element of
chance,” there might be part chance and there might be ];u!'l skill.
If there is any element of chance, does this make it illegal? I refer
to line 10 on page 1, Senate bill 1658.

Mr. Kexxepy. Iam reading from the definition :

Any other machine or mechanical device (including, but not limited to, roulette
wheels and similar devices) designed and manufactured primarily for use in
connection with gambling * * *

I think that is the important phrase.

< :

Mr, Frieper (reading) :

Which when operated may deliver, as the result of the application of an
element of chance, * * *

If there is any part skill to it would that be called illegal? There
might be some element of chance and part skill.

Mr. Kexxepy. It has to have all of these factors, Congressman,
manufactured primarily for gambling and which when operated may
deliver, as the result of the application of an element of chance, any
money or property. There may be some skill involved, but it is
also as a result of the application of an element of chance. That is
an important factor in the bill.

Mr. Frieper. On page 6 of your bill, line 24 and line 25, it says:

The Attorney General is authorized and directed to make and enforce such
regulations as may in his judgment be necessary * * *

Are we to give you authority to say this is a gambling device or
this is purely for amusement ?

Mr. Kexxepy. Well, I think that that provision is necessary for the
enforcement of the law, as to what regulations are going to be passed
and as to whom exactly these regulations will be sent to, not the regu-
Jations as to where the registration will take place. Those kinds of
regulations are what we have in mind.

Mr. Frieper. How about when a machine is registered and they
have to be repaired? Do they have to have them registered again?

Mr. Kexneoy. No. We change those regulations, Congressman.
Under existing law, they have to furnish all that information to the
Department of Justice. All they would have to do under S. 1658 is
to send in their names and their addresses. Then they would have
to keep records of all of this information themselves. When the
Federal Bureau of Investigation wants to inspect the records, they
would have to make those records available unless they want to plead
the fifth amendment. i

Mpr. Frieper. If a machine is used for amusement purposes only
with no payoffs, it is not supposed to be covered in this bill. If, in
your judgment, you ruled it-as a gambling device, then automatically
they cannot use it ? :
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Mr. Kexxepy. No, the issue will be litigated in the courts. T mean
I would be wrong if it was used for amusement purposes and I said
it was for gambling reasons.

Mr. Frieper. What would happen in a State like Maryland? 1
think there are four counties that have legalized machines. What
would happen there? Would it affect them in any way ?

Mr. Kexneoy, Yes. All of the pinball machines active in the four
counties in Maryland where they are used for gambling purposes
would be illegal.

Mr. Friever. What about the State legislation ?

Mr. Kexxeoy., The State of Maryland could pass a law making
them legal.

Mr. Frieper. They did pass a law,

Mr. Kexxeoy. I understand it is the four counties that passed local
legislation.

Mr. Frieper. No, it passed the State legislature and some counties
exempted themselves; but after they passed the legislation, each indi-
vidual county had to pass an ordinance permitting gambling devices.

Mr. Kexxeny, We looked that up, Congressman, and, as I under-
stand it, the law in the State of Maryland does not specifically and
particularly make these devices legal.  Under our interpretation, un-
less Maryland passes a law making these devices legal and permits
them to operate as in the State of Nevada, then they would be illegal
and their operation would be illegal,

Mr. Frieoer, If the State legislature did pass it, how would this
bill affect Maryland ?

Mr. Kenneoy. Then it is covered,

Mr. Frieper. Then they are not affected ?

Mr. Kexneoy. If you are correct in your interpretation of the law
at the present time, then they have no problem.

Mr. Frieper. The legislature did Pass a law concerning these
machines,

Mr. Kenneoy. If that. is corvect then they have no problem.

Mr. Friever. That is all, Mr. Chairman. I thank you. Iam sorry
I have to run.

The CratRMAN, My, Rogers of Texas?

Mr. Rocers of Texas. Mr. Attorney General, in keeping with the
last subject that was touched on by Mr. Friedel, in your exemptions
in the first subsection as to parimutuels and other betting equipment,
and materials——

Mr. Kexneoy. What line are youreading from now ?

Mr. Rocers of Texas. At the top of page 2 of S. 1658, the exemp-
tions from your original subtitle,

Mr. Kexnepy. Yes.

Mr. Rocers of Texas. I understand that to mean that in those
States where they have legalized gambling this law would not apply?

Mr. Kexneoy. That is correct,

Mr. Rocers of Texas. If a machine at this time was shipped from
one State authorizing gambling to another State in which gambling
was authorized there would be no limitation at all on that ?

Mr. Kexzevy. That is correct, The law would apply, but there is
an exemption for States which have authorized gambling,
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Mr. Rocers of Texas. Don’t you think, Mr. Attorney General, it
would be better if all of these devices were registered? Don’t you
think your job actually would be easier if all were registered, even
though they were not prohibited in certain States?

Mr. Kexxeny. I think this gets into problems and difficulties as far
as States rights are concerned, Congressman. Such registration
would make it slightly easier, but I think we can work under this
satisfactorily.

Mr. Rocers of Texas. That is the thing that was in my mind, about
the intrastate transactions, as to whether or not you are within the
owers of the Federal Government when you impress the interstate
identification on an object, even though that object ends up in a trans-
action solely in intrastate commerce. It would occur to me if youn
could do that, then you ought to be able to do this other.

Mr. Kex~xepy. I think the Supreme Court has held that we have the
authority to do this and can follow it through. That is why we feel
it is covered in this legislation.

Mr. Rocers of Texas. I would hope that you would give the Su-
preme Court a chance to follow this other through, because I think you
are doing a grand job in this ficht against erime. I want to commend
you for it.

Mr. Kexxepy. Thank you very much.

Mr. Rocers of Texas. That is all, Mr. Chairman.

The Caamryan. Mr. Devine?

Mr. Devine. Mr. Chairman, thank you. It has been some years,
Mr. Kennedy, since I have been connected with your Department and
have examined the interstate transportation legal interpretations. I
was wondering ; on page 4 you say the Department has no objection to
the Senate amendment which excludes shipment in foreign commerce.
I find it a little difficult to justify that exclusion on the basis that, say,
one of these gambling devices is manufactured in Chicago and shipped
to New York via the Canadian Railroad, which puts it in foreign
commerce. Would your decisions, that you have examined, call this
interstate, or would it fall into foreign commerce ?

Mr. Kennxepy. I would call it interstate. 1t is going from one State
to another, whether it goes out of the country or not.

Mr. Deving. Notwithstanding that fact ?

Mr. Kenyepy. Yes.

Mr. Devine. All right. Say some of our local manufacturers, again
using Chicago as an example, would create a subsidiary in Montreal
and then ship into New York. Would it be excluded under that pro-
vision ?

Mr, Kexyepy. Excuse me?

Mr. Devine. Say a Chicago manufacturer manufactures a gambling
type of pinball device and creates a dummy corporation or a subsidiary
in Montreal, Canada, manufactures the machine there, and ships it
into New York.

Mr. Kex~epy. I think we would just have to inquire into the factual
situation. If we made a determination that this was a subterfuge to
ship into New York and evade the provisions of the act, we would take
action.

Mr. Devine. That of course would put additional burdens on your
Department.
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Mr. Kexneoy. Iunderstand that, but I think we can work with this,
Congressman. 1t is not, perhaps, perfect legislation, but I think we
can work with this.

Mr. Devine. You say you have no objection to the Senate amend-
ment. Will it not be more workable without this amendment ?

Mr. Kex~xepy. There are certain advantages. There is some busi-
ness done by manufacturers in the United States who send machines to
countries wanting to receive them, offsetting that advantage for the
economy of the country, and getting more dollars here in the United
States

Mr. DeviNe. You mean this whole thing might enter the Common
Market picture?

Mr. Kexneoy. Yes. We are trying to do our bit over in the Depart-
ment of Justice.

Mr. Devine. That is all, Mr. Chairman.

The Cramryan. Mr. Rhodes?

Mr. Ruopes. Mr. Chairman, I want to commend the Attorney Gen-
eral for his efforts against organized crime in this country. My
question at this time is: To what extent have you found that the
amusement machines are used for gambling purposes, so-called amuse-
ment. machines ?

Mr. Kenxepy. They are not generally used for gambling purposes.
Occasionally two people may ‘)lli.\' each other, but by and large the
machines are not used for gambling purposes, and it obviously is not

the kind of gambling we want to cover.
The Caamrsan, Mr. Nelsen ?
Mr. Nrisen. No questions.

The Cratraran. Mr. O’Brien ?

Mr. O’Briex. No questions, Mr. Chairman.

The Cramyan. Mr. Keith?

Mr. Kerra. Thank you, Mr. Chairman. Mr. Attorney (General, as
a Representative of Cape Cod, your summer home, I am very pleased to
welcome you here today.

Mr. Kennveoy. Thank you, Congressman.

Mr. Kerra. T am glad to know that the legislation passed last year
has been successful n inhibiting gambling activity and I wonder if
you have had any cases actually in court under the provisions of the
law passed last year?

Mr. Kexxeoy. We made six arrests in New York about 2 weeks ago,
Congressman. Complaints are coming into the Department of Justice
and matters have been uncovered by the Federal Bureau of Investiga-
tion. The total now is into the hundreds. These matters are being
looked into and determinations are being made whether further arrests
and indictments are warranted. If so. they will be presented to the
court.

We have found from our surveys across the country that the legisla-
tion passed by Congress in the last session put many of the big-time
operators out of business, or restricted them to just a small percentage
of the gambling they were doing a year ago.

For instance, last fall we found in many areas of the United States
that the gambling on some of the major college and professional games
was about 10 percent of what it had heen the year before. T don’t say
this is going to remain at that, and gamblers might very well find ways
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to circumvent the legislation passed in the last session of Congress; but
it has been a step forward. We are going to have to wate h the situ-

ation carefully. If we find that the le gl%] ation is being circumvented
we want to come back and make that report to Congress. But within
the 6-month period after the legislation was passed, it has had a very
salutary effect.

We are making the effort with the Federal Burean of Investiga-
tion, the Internal Revenue Department, the Bureau of Narcotics, and
other investigative agencies. We are making a major effort nu these
bigtime operators and I think it is having some effect; but I don’t
think we will be able to tell for 4 or 5 years whether we have been
able to really do anything in a major sense.

The head of the lm\.ll Mounted Police in Canada announced re-
cently that because of this effort and the steps taken by Congress,
many of these bigtime operators were now moving into ( ‘anada. He
felt that it was necessary for Canada to take some steps, and a Royal
Commission has been appointed to make an investigation up there
also.

I think we are just going to have to keep the pressure on. As 1
say, it is going to take at least 4 or 5 years to determine how effective
it all has been.

Mr. Kerra. That is very encouraging. One other question: Has
the Federal Government taken a position as to the propriety of gam-
bling devices in areas where they have, in effect, jurisdiction? For
ex lmpk- in military est: llll]killll(‘n(\

Mr. Kexneoy. Well, I don’t believe we have, Congressman. At
least there has been no discussion with me about it.

Mr. Kerra. No further questions, Mr. Chairman.

The Cramaan. Mr. Moss?

Mr, Moss. No questions, Mr. Chairman.

The Cuamaran. Mr. Curtin?

Mr. Curriy. Thank you, Mr. Chairman. Mr. Attorney General,
do I understand from your statement that S. 1658 is plmmnl\ di-
rected toward the registration of certain t\pes of pinball machines?

Mr. Kexnupy. That is correct.

Mr. Currin. And it is for the registration of pinball machines de-
signed and manufactured primarily for use in connection with gam-
bling; is that correct?

Mr. Ken~eoy. That is correct.

Mr. Currin. And your department is going to de stermine whether
any particular type of pinball machine is [Illllhl]l]\' designed for
gambling?

Mr. Kexxeoy. No. I think there are a number of ways that you
could tell, as I set forth in my statement.

Mr. Currin. I followed your statement with attention, but isn’t it
possible for the proprietor of any store or any type of place to pay
off on a pinball game regardless of the type of machine?

Mr. Kexxepy. For the most p.ut, the machines we are talking
about are not owned by the proprietor but are leased to him. The
representative of the lessor comes by and makes collections every
week. If there is a mechanism within the machine that makes a de-
termination of how many free games have been paid off, if you have
a button or a knob where all the free games can be released and you
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collect your money, if those kinds of mechanisms are within the ma-
chine, that is an indication that it isa gambling machine.,

If it doesn’t have that kind of mechanism, even though it might
have free games, we wouldn't consider it a gambling machine. If it
has a mechanism where you can change the odds by putting more
money in, or if it has a mechanism where you increase the number
of balls that you can play with, these factors are what we would
consider in determining whether it was a gambling mechanism or not.

Mr. Corrix. I can understand that, and with that type of machine
there is no problem, but how about the machine which hasn’t any of
those particular built-in devices, and vet the lessee of the machine
may be instructed by the owner of the machine to pay off, assuming
the player of that machine runs up a particular score, how are you
going to reach that ?

Mr. Kenxneny. I would say we wouldn't consider that a gambling
machine. T think it would be almost impossible for the owner or the
lessor to make that kind of arrangement. How could he tell if the
money had been used to pay off the player of the game, rather than
just stuck in the pocket of somebody ?

Mr. Curnin, I appreciate that would be difficult, but don’t you
think it might be Lv!n-]' to have all of these pinball machines so
registered ?

Mr. Kexxepy. I do not, because I think you can really make a very
clear determination as to which are gambling machines and which are
pinball machines.

Mr. Curriy. Thank you. That is all, Mr. Chairman.

The Cramyan. Mr. Dingel] ?

Mr. DingeLn. Thank you very much, Mr, Chairman. Mr. Attor-
ney General, I want to commend you for a very fine and helpful state-
ment to ithe committee this morning and also for your very vigorous
efforts in this field which is very important in the public interest, as
I am sure my colleagues will agree. Like yourself, I happen to be a
member of the bar. T am, however, always very careful when I
consider a piece of legislation which makes an action a crime. I would
like to address myself to the point which was raised by my colleague,
Mr. Curtin, because it appears that we are casting a very wide net in
this bill.

You do state, however, that you seek to preserve the difference be-
tween a legitimate—I guess that would be the proper word—pinball
machine which a citizen plays for recreational purposes, and a pin-
ball machine in which there is an obvious gambling incentive by a
mechanism which is essential to gambling by that machine.

In reading the bill T notice that you say down there at the bottom of
the first page, and other pages too:

* * * which when operated may deliver, as the result of the application of an
element or chance, any money or property * * #

In your opinion do you sufficiently distinguish between the two
types of pinball machines? In order to make the statute sufficiently
definite to stand up under constitutional requirements and so that
it would otherwise meet the test of good criminal legislation, it must
be sufficiently definite. Can we distinguish between the two types of
pinball machines?
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Mr. Kexneoy. I believe we can, Congressman. The problem, of
course, is that the Johnson Act was made so specific that within a year
everybody got around it and it became meaningless. These machines
now are the great sources of income and are the ones we are trying
to cover. We think there are certain characteristics which distinguish
gambling machines from the machines used for amusement.

I tried to give some explanation here of what the significant points
are. It is significant if it runs up games and has a recording device
within the machine. It is significant if you can change the odds on
the machine. I think you will see this more clearly when Mr. King
gives an explanation of the method of operation these machines have,
whether you get the numbers across the line or up and down, whether
you are going to get the numbers across like this, or whether you
put in more money and get more balls.

With all of these things it is obviously a gambling type machine.
I think that if you take the time to study the various kinds of ma-
chines, and I hope that his testimony will be helpful along those
lines, you will see that there is a clear distinction between machines
used for amusement purposes and those manufactured primarily for
gambling.

The burden of proof in court is going to be on the United States. 1Tt
is not. going to be up to just the Attorney General to make the determi-
nation. We might bring a case, but ultimately it is going to be up
to the courts to make a decision.

Mr. Dineern. I note in the last section that you say:

The Attorney General is authorized and directed to make and enforce such
regulations as may in his judgment be necessary to carry out the purposes of
this act and the breach of any of such regulations shall be punishable as
provided in section 6 of this act.

(‘an you tell us, Mr. Attorney General, whether violation of that
section would be a misdemeanor, or a felony ?

Mr. Kexnepy. The regulations, sir, would be just to make i
easier to carry out the provisions of the act. We might find as we
go along that it would be easier for us to have the manufacturers or
the users of these machines who send this information to the Attorney
General to send it some place else. It is all under the provisions of
this act, and T would be glad to provide, at the time that we make up
our regulations, copies to the members of this committee so that there
is complete understanding of them.

Mr. Dincern. Mr. Attorney General, I would have no interest, in
the regulations you would promulgate. The only thing I am trying
to see is, are we delegating you the power to create felonies, or the
power to create misdemeanors?

Mr. Kenneny. I don’t think you are doing that.

Mr. Dixeern. A violation of an internal revenue regulation, or a
regulation generally under the statutes is o misdemeanor, is it not?

Mr. Kexxepy. You are making the decision yourselves, this com-
mittee and Congress, as to whether this bill should be enacted. Any
regulations T recommend will have to be under the provisions of
this bill. T can’t make anything a misdemeanor or a felony which is
not covered already by this act.

Mr. Dincernn. The only thing I was asking is what does section 6
provide? It says that the regulations shall be punishable as provided
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in section 6 of the act and I was just wondering whether that was
a felony or misdemeanor ?

Mr. Kex~epy. If we make some regulations as to where the manu-
facturer is supposed to send this kind of information and the indi-
vidual doesn’t conform with that, then he would be punishable under
this bill. However, I think it is clear in a bill of this kind, where regu-
lations are going to be made under the act, that you cannot go beyond
the power granted in the act.

Mr. Dinenr. Mr. Attorney General, there is another question I
have to ask: Do you feel that it would be possible for this committee
and the Congress to bs more specific in enumerating the specific
types of machines which would be considered to be violative of the
statute? In other words, you have mentioned some of the distin-
guishing characteristics, the fact that you have drums in there that
You can clear to make a payoff, and the fact that you can have de-
vices within them by payment of money for changing odds, and so
forth. Would that be wholesome to include more specific definition in
the legislation.

Mr. Kexneoy. 1 would say, and T looked into this carefully, Con-
gressman, it probably is going (o be that within 12 months after you
pass such a bill those involved in this business will think of a new way
of handling it, just as they did after the Johnson Act. Within 12
months of the passage of the Johnson Act, and it was vigorously en-
forced initially, big-time operators thought of this kind of a machine.

Lf you specify according to how they are operating now, they will,
m my judgment, within a year think of new ways to operate which
would not be covered by the bill. T think the provision against ma-
chines made primarily for use in connection with gambling, with the
burden of proof on the Government, will allow us to cover not only
pinball machines, primarily used for gambling, but also to cover dif-
ferent kinds of machines that might be devised later.

[t will be incumbent upon the Government to prove that a particular
machine was manufactured primarily for the purpose of gambling.
I think that is a heavy burden of proof and is a protection for the
individual. But I think it is broad enough and has to be broad
enough because the facts warrant it.

Mr. Dixgerr. One last question: You have mentioned in your testi-
mony this morning a number of devices that you feel do constitute
gambling devices which would be violative of this bill if enacted.
Would it be convenient for you to submit to this committee a further
list of specific types of devices which you would feel would be viola-
tive of this, which would be helpful in establishing the legislative
history of the bill ¢ '

Mr. Kexxeoy. I would be glad to.

(The information referred to above appears on p. 27.)

Mr. Diveerr. Thank you very much.

The Camyan. Mr. Sibal ?

Mr. Smar. Thank you, Mr. Chairman. Mr. Attorney General, we
do not have the parent act before us, the Johnson Act. Do you know
ofthand what penalties are provided in that act? y

Mr. Kex~eoy. I donot, but I can find out.

It is $5,000, 2 years, or both.
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Mr. Smear. So then actually this legislation before us would have
the penalties which any violator would be subjected to under the
Johnson Act.

Mr. Kexyepy. That is correct.

Mr. Sisar. Do you know whether or not in general the same manu-
facturing companies make both types of pinball machines? For ex-
ample, are the gambling type and the nongambling type, as you
explained it, essentially manufactured by the same people?

Mr. Kexneoy. Generally different.

Mr. Sizan. Different ?

Mr, Kexyeoy. Yes, Congressman.

Mr. Sisar. Have you made any determination on a technical basis
as to whether or not any device could be manufactured, for example,
within a State which could be attached at a relatively low cost, not
that cost is such a big item here because of the amount of money in-
volved in these gambling operations, to a nongambling type machine
which would in effect create the same situation ?

Mr. Kexnepy. We have tried to cover that in the act. The manu-
facturer of a piece of machinery manufactured for the purpose of
aambling and the recipient of such machinery must keep records.
That could be done. In any case, we hope the bill will cover that
also. I think it is probably a greater problem as far as detection
than when it is plainly & gambling machine.

Mr. Sizar. What I had in mind, and it may not be a valid concern
because I don’t know the background of the way these things are made,
was that perhaps a machine could be devised, a basic machine, in one
State which would be shipped in interstate commerce but would not
be in violation of this legislation, and something could be manufac-
tured within a State at a relatively low cost which could be added
\\‘!nilv.h would give you the same situation without any tools to work
with?

Mr. Kenxxeny. I think you probably have the answer. Maybe that
is going to be one of our great problems.

Mr. Smar. Thank you.

Mr. Kenxnepy. I would think this will have to receive our attention.
Thank you, Congressman,

The Cramyman. Mr. Rogers?

Mr. Rocers of Florida. Thank you, Mr. Chairman. Mr. Attorney
General, I want to join with those who have commended you for the
very fine job and the interest you are taking in doing something
against this tremendous syndicated crime operation. In the bill am
I correct in understanding that the manufacturer, as well as the o;)em—
tor who receives the instrument, both must send in the reports?

Mr. Kennepy. That is correct.

Mr. Rocrrs of Florida. So that you can trace from the beginning
to the end of the entire travel ?

Mr. Kenneoy. That is correct.

Mr. Rocrrs of Florida. Will both be subject to prosecution then if
they engage in the illegal shipment, or would it be just the manu-
facturer who initiates it

Mr. Kexneny. No,both.

Mr. Rogers of Florida. Both would be subject to penalty ?

Mr. Kexyepy. Yes, sir; if the recipient receives the machine know-
ing it has come in interstate commerce and does not register.
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Mr. Rocers of Florida. But there must be the intended knowledge
there on the part of the recipient ?

Mr. Kexneoy. That is right, and he must know that it came in
interstate commerce and he must keep his records. S. 1658 is different
from the Johnson Act in that he doesn’t have to send that information
in to the Department. of Justice. All he has to do is keep a record
of that and keep it for 5 years, available for the Federal Bureau of
Investigation.

Mr. Rocers of Florida. Thank you very much. Thank you, Mr.
Chairman.

The Cramaan. Mr. Dominick ?

Mr. Dominick. Thank you, Mr. Chairman. T would like to 20
back to what Congressman Devine was talking about on this foreign
commerce thing if I may a little. Do you have any idea of how much,
or how many, or what proportion of the gambling machines are now
shipped in from foreign countries?

Mr. Kexneoy. I donot. I can get that information for you, or af
least whatever information we have along those lines, Congressman.
I will furnish it to you.

(The information mentioned above appears on p. 27.)

Mr. Dominick. It just occurs to me that it WOIl][l] be awfully simple

to have a great influx from foreign countries of these gambling de-
vices almost overnight after this was passed if the foreign commerce
end 1s left out of this bill, and I wondered in view of this. which is an
obvious question, why the Department really has no objection to the
change?

Mr. Kenneoy. The trade, of course, has been out of the country,

from the United States to other countries, and that is primarily the
reason we had no objection to the change. If we found that there
was a possibility, and from our study there didn’t appear to be, that
these machines would be coming in from foreign countries, obviously
it would cause us great concern.

The industry worldwide didn’t appear to be pointed in that direc-
tion. 'There is a possibility that it might arise, Congressman, but our
analysis indicated that the machines were being sent out of the
United States. In addition, we believe the Johnson Act prohibits the
importation of these machines. However, I would be glad to furnish
you more information along those lines, whatever information we
have. T think it is an important point.

Mr. Dominick. We shipped Lucky Luciano out, and we don’t want
him to come back in a new form.

Mr. Kexxeoy. Yes, I agree. T will furnish you whatever informa-
tion we have.

Mr. DoyiNick. Thank you, that is all.

(The information mentioned above appears on p- 27.)

The Criamyan. Mr. Hemphill?

Mr. Hemprrin, Thank you, Mr. Chairman. T have one question :
On page 6 of each of these bills under section 3(i). you have a pro-
vision which reads as follows:

No person shall be exensed from maintaining the records designated herein,
producing the same or testifying before any grand jury or court of the United
States with respect thereto for the reason that the testimony or evidence, docn-

mentary or otherwise, required of him may tend to incriminate him or subject
him to criminal penalty or forfeiture.
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Is that constitutional? Doesn’t that legislate away the provisions
of the fifth amendment ?

Mr. KeNxepy. No: that is the point we make, making it quite clear
that an individual does not have to testify or does not have to produce
any documents if he believes that by so doing he will incriminate
himself.

Mr. Hesermn. And the provisions of the fifth amendment are
definitely protected in this legislation ?

Mr. Kexnepy. Specifically and particularly. Also, I might add
on that, Congressman, it gives us the right to grant immunity to the
individual. If he comes n and says, “I don’t want to turn over these
records that 1 have been keeping and I don’t want to testify on where
these machines have come from because it might tend to ineriminate
me,” we then have the right to grant him immunity. We cannot
thereafter prosecute him, but he must then come in and give us the in-
formation. This is a common immunity provision contained in a
number of pieces of legislation.

Mr. Heserin. Then would the accused under those circumstances
Jave a right to demand the source of the information and the presen-
tation of him as a witness before the accuser?

Mr. Kexxepy. All we would be doing would be trying to obtain
information from him. We would ask him to produce his records,
for instance. This is not unusual.

Mr. Hesreimer. I understand that.

Mr, Kenxepy. The right to grant immunity under these circum-
stances is contained in a number of pieces of legislation. What he
would do would be to appear before a grand jury, and after it was
made clear to him and his attorney that anything he said could not
be used against him, he would be required to answer any questions
the grand jury saw fit to ask him.

Mr. Hesrprinn, But if that placed him in the position of being an
aceuser, would not the accused have the right to demand that he be
faced with his accuser in person to testify ¢

Mr. Kexyepy. All you would be doing would be trying to get in-
formation from him. There wouldn’t be anybody accusing him. It
would not matter if somebody accused him, in any case, because he
couldn’t be prosecuted.

Mr. Hesrerinn. 1 am not talking about him being prosecuted. I
am talking about the man who was prosecuted on his evidence. The
man could be faced with him, could he not ?

Mr. Kexxepy. If we indicated some other individual and we were
going to use the testimony of the man fo whom we granted immunity,
or introduced documents that he had in possession, he would have to
appear and testify and could be cross-examined.

Mr. Hemenii. Thank you very much. Thank you, Mr. Chair-
man.

Mr. Kexnepy. Thank you.

The Cuamman. Mr. Moss?

Mr. Moss. Mr. Attorney General, I would imagine that it is possible
to modify one of these amusement-only type devices through the use
of standard components not intended at the time of manufacture for
incorporation in any aambling device. How do youn reach the person
who 1s called in and modifies such a device, putting on it a counter,
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or a release lever, or any other feature which would finally produce
a device that could be used for other than entertainment ?

Mr. Kenneoy. I would say this: First, if such machinery came from
outside the State it is covered by the act. As we say, “any other
machine or mechanical device.” It is not just these kinds of machines
themselves, but includes mechanical devices. If they were going to
put on a mechanical device and got that from outside the State, and
1t is a piece of gambling material and it came from outside the State,
it would be covered and they would be in violation of the law. If they
manufactured it within the State, as I think the Congressman sug-
gested, and placed it in the machine and it was possible to place it in
economically, I think we would have a greater problem.

Mr. Moss. But you feel if it is modified after having been shipped
in interstate commerce, even though it was not shipped as a gam ;Eng
device, and even though the components used in the modification were
not manufactured for gambling devices, that you still would be able
to get the person responsible under this language ?

Mr. Kexneby. You would have to repeat that, Congressman.

Mr. Moss. Where a machine was manufactured for amusement
only, and therefore not registered, shipped in interstate commerce,
and then modified with components not intended for gambling devices
at the time of manufacture, would you be able to reach under this
language the person who modified or the person who possessed it#?

Mr. Kenneny. No, neither one. We would be able to reach neither
one. Do you mean that the component that they add, even though
it was not manufactured as a rambling device, could still change an
amusement machine into a gambling device ?

Mr. Moss. T would imagine many of the components in these ma-
chines are standard. I don’t know.

Mr. Kennepy. Yes, but one problem in your statement is it would
have to be manufactured initially as a piece of machinery used for
gambling purposes in order to change an amusement device into a
gambling mac}ﬁne.

Mr. Moss. The release lever is one of the characteristics of a gam-
bling machine and some sort of counter.

Mr. KexNeoy. Yes. The drum, for instance, that would record
the number of free games, would be clearly used for gambling pur-
poses. I would say that this is an area, as I mentioned earlier, that
could cause some problem. I think once again, as in all of these
matters, the primary responsibility is going to be up to local law en-
forcement. We can be of some assistance, but we are not going to be
able to do this job, or the job against organized crime, where you have
a breakdown of local law enforcement or State law enforcement.,

Mr. Moss. Do you think there is any language which might be
recommended to reach the problem of modification which could be
incorporated in this legislation ?

Mr. Kenneoy. Let me study that, Congressman, and see if there
1s anything beyond what we suggested that we might add. May I
write you a letter on that, and also you, Congressman Sibal ?

Mr. Moss. Thank you.

The Cuamman. Of course, Mr. Attorney General, you are testi-
fying for the record here and anything that you submit in response
to questions should be submitted for the record.
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Mr. Kenneoy. Fine. I will be glad to do that, Mr. Chairman.
(The letter referred to above follows:)

OFFICE OF THE ATTORNEY GENERAL,
Washington, D.C., January 19, 1962.
Hon. Orex HARRIS,
Chairman, House Interstate and Foreign Commerce Commiltee,
Washington, D.C.

DEAR CoNcrRESSMAN : During my testimony before your committee on amend-
ments to the Johnson Act, I offered to make available to the committee further
information.

You will recall that I was requested to furnish a list of specific types of de-
vices which would be violative of the bill if enacted. Without furnishing an
exhaustive list which might be construed to rule out other types of devices, I
believe that the “joker”, “pointmaker”, and “in-line” machines are illustrative of
the devices at which this bill is aimed.

The “joker” machines are old one-armed bandit slot machines which are not
coin operated and which do not directly pay off in money or property. The num-
ber of free plays won are electrically recorded at another location in the estab-
lishment and paid off by the proprietor or his agent. The “pointmaker” is similar
to a slot machine but is electrically operated, does not have a drum or reel, is not
eoin operated, and does not directly deliver any money or property. Payoffs are
made by the proprietor of the establishment or his agent on the basis of the free
games won and electrically recorded. The “in-line” machine is a gambling pin-
ball device which records the win of the player by an electronie device which
tabulates the number of free games awarded as a result of the play. The free
games won are usually paid off by the proprietor of the machine or his agent at
the rate charged for playing the machine, When payment is made, the free
games recorded are eliminated from the machines by a button or “knock-off
lever” which triggers an electrical circuit to record the number of free plays
paid off. This tabulation of free plays paid off permits the operator of the
establishment to receive credit for payoffs before any adjustment of the proceeds
is made between the owner of the machine and the proprietor of the establish-
ment in which the machine is located.

I was also asked the extent of importation or exportation of gambling ma-
chines. The importation of gambling devices as presently defined in the John-
gson Act is prohibited. However, I am advised by the Department of Commerce
that it does not have statistics on exports which would be useful in furnishing
a meaningful answer to the question. The Department of Commerce does haye
information as to all coin-operated machines exported; but since these include
many items such as parking meters, pay locks, amusement games found in penny
arcades, and turnstiles, for your purposes this figure wonld not be useful. For
your information, approximately 70 manufacturers and dealers are registered
with the Department of Justice. These people are engaged, for the most part,
in shipping gambling devices to Nevada and foreign countries.

Another area of questioning related to amusement games which in themselves
do not come within the bill but, by some modification, after leaving the stream
of interstate commerce, could be transformed into a mechanical device coming
within the prohibitions of this bill. While I agree that this area may cause us
some difficulty, I think it should be pointed out that such a modification is diffi-
cult and requires a knowledge of electronics which may not be readily available
at the local level.

1 believe that a device is subject to the provisions of this bill even though it
takes the form of an amusement device at the time of manufacture if it is so
designed and manufactured that it can be readily modified to serve as a gambling
device after transportation in interstate commerce, but only if the Government
ean prove the device was designed and manufactured primarily for gambling
purposes. In addition, the Johnson Act now defines as a gambilng device “any
subassembly or essential part intended to be used in connection with any such
machine or mechanical device.” Therefore, if a subassembly which is designed
to convert an amusement device into a gambling device is transported in inter-
state commerce, we believe that the interstate transportation of such device con-
stitutes a violation of the act.

I was also asked wheher mechanical devices which shuffle cards and scramble
dice are within the purview of the bill. With respect to those machines which
shuffle a deck of cards in order to change the order of the cards to prepare them
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for dealing the next hand, I do not consider that they are covered by the pro-
visions of the bill. The shuffling of the cards is a preliminary step and after
the machine has accomplished its purpose, no person is as yet entitled to receive
any money or property. The cards must still be dealt and the game must still
be played before there is an entitlement to any money or property.

With respect to the devices for serambling dice, a more complicated problem
is presented. Some of the machines are of relatively poor construction and
quality whose primary purpose is use in novelty games used by children. These
machines manufactured by companies whose sole interest is the sale of games
to the general public are not manufactured primarily for use in gambling and
are not within the scope of the bill. On the other hand, the more elaborate
type of machine, sometimes called a bird cage, which is more durable and ex-
pensive, is used in casinos, clubs, and bars throughout the country for gambling.
This type may well be within the purview of the bill. Each instance which
comes to our attention will have to be given separate consideration based upon
the facts of each case. It should be borne in mind that in order to prove a
violation of the section, we will have to show that the manufacturer's purpose
in designing and making the device is that it be used in gambling.

Sincerely,
RoperT KENNEDY,
Attorney General,

The Cramyran, Mr. Williams?

Mr. Wictiams. General, T am sure that all of us applaud the fight
that you are making against organized crime, and syndicated gam-
bling. Obviously, it is impossible in the draft of legislation to limit
it exclusively to syndicated or organized eambling.

I would like to know just how broad in its application you plan to
use this measure! For instance, I will give a few hypothetical
examples first. Does this cover the shipment of punchboards in
interstate commerce. Would that be a gambling device ?

Mr. Kexnevy. It does not. It is not a machine or a mechanical
device,

Mr. Winrzams. In some of these small carnivals, and T presume
some of the larger carnivals, that go about over the United States
playing at fairs in both large and small towns, there are any number
of devices used which result in the giving of prizes,

For instance, something as simple as a f('h()\\" putting you on a pair
of scales and guessing your weight. If he does not gness within a
certain number of pounds, you win a prize. In other cases they use
wheels and if you guess the red, or the black, or what have you, you
win a prize. 1f you miss your guess you lose.

Obviously, that is gambling equipment. Is it intended to prohibit
the transportation by carnivals of that kind of equipment ?

Mr. Kexxeoy, For instance, I would question very much if the
scale was designed and manufactured primarily in connection with
gambling.

Mr. Wirtiams. However, I believe that it goes so far as to say the
use of this equipment in moving from State to State.

Mr. Kenneoy. Yes, but again, we are going to have to establish
that it was manufactured—this is quite a burden on the Government—
orimarily for the purpose and use of gambling right from the
eginning.

Mr, WiLLiams. One other hypothetical example, and that is in the
shipment of bingo equipment from State to State. I believe you have
already indicated that printed matter is not subject to this legislation ¢

Mr. Kexneoy. May I just say that T think a good deal of printed
material was covered, however, in the legislation that was passed last
summer, of which you are aware.
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Mr. Witriams. However, this bingo equipment which is used for
gambling purposes is about the same whether it is used in a casino or
whether it is used in a church social, for instance. Is it intended
that that equipment be prohibited from shipment in interstate com-
merce !

Mr. Kex~epy. It isnot um't'w\d by this bill.

Mr. Wimriams, Well, am wondering isn’t that considered a
gambling device? Isn't it m‘lmlf actured for the purpose of gambling ?

Mr. Kexnepy. It is not a machine or a mechanical device

Mr. Winniams. I am talking about the basket that holds the little
balls that they turn and draw the balls from. Obviously that is a
mechanical device and obviously it would come within the purview
or the definition that is carried in subparagraph (2) of this bill.
Would the Attorney General have a right to exempt that type of
equipment ?

Mr. Kexyepy. I don’t think so. I don’t think we have the right to
exempt that kind of equipment. I think that that might very well
be covered. That kind of equipment would probably be covered and
it would be a determination made by the Department of Justice as
to whether this is a prosecution that Congress had in mind and in-
tended. I think some bingo, I might say, has been used and controlled
by some of the big operators in the United States and is very profitable
and luerative. This bill is not aimed at that.

Mr. Winpiams, Of course the legislation cannot distinguish be-
tween

Mr. Kex~epy. No, absolutely. T agree.

Mr. Winnrams (continuing). That which would go to professional
gambling and that which would go to an officer’s club, for instance.

Mr, Kexnepy. [agree,

Mr. Winrrams. That isall.

The Caamyan. Mr. Attorney General, pursuing this line of ques-
tioning a little further and in order to make the record as clear on this
as we can, may I ask you if your primary objective here is to get at
syndieated gambling and organized erime ?

Mr. Kex~epy. That is correct.

The Cramaran, Inother words, it is not your primary objective here
to get at what would be considered local law violations or gambling
in individual places? You leave that to the local police enforcing
officials?

Mr. Kexxeoy. Yes. We would hope by the passage of this legisla-
tion that we would be of some assistance and help to local and State
law enforcement, working closely in conjunetion with them.

The Cuamaan. I want to applaud, as other members have indi-
cated, your objectives and what you intend to do here and the fact that
you do have in mind supplementing the work of local law enforcement
activities. But I also want to raise the question as to any demarecation.
[ agree with Mr. Williams that the law is applicable toall those that are
affected, regardless of whether they are small or large, as it shonld be.

Mr. Kex~yeoy. Yes, sir. '

The Crammax. However, your explanation seems to point at cer-
tain objectives, but it appears to me it is very difficult to follow the
broad langnage usvd in the bill to find out just where that demarcation

79618—8
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might be. As I understand it, you do not intend it to include bingo
games,

Mr. Kenxxeoy. That is correct.

The Cuamaman. But Mr. Williams has just given an example of
how it would affect a certain type of bingo operation.

Mr. Kex~eoy. I would think, of course, with respect to the manu-
facturing of this type of machine, it would be very easy to do it within
a State. If an individual was going to operate a bingo game, he does
not really have to have a very complicated device to mix the numbers
up.

The Cramaan. Of course, it would be very easy to fix up a gadget
with a crank and let the numbers fall out, or to reach with the hand and
pick out a number as far as that is concerned. But that is beyond
the scope of what we are trying to reach by this legislation.

Mr. Kexneny. We are interested, as you pointed out, Mr. Chairman,
in the bigtime operators.

The Camaan. Isdice included in this?

Mr. Kexyepy. No, it is not.

The Cramaran. Playing cards of any kind ?

Mr. Kennepy, They are not.

The Cramryan. What about mechanical devices that scramble dice
and shuffle cards; are they gambling devices? Are they included in
the bill?

Mr. Kexxepy. To tell you the truth, T am not familiar with those,
Mr. Chairman.

The Cratmryan. Then you are not in a position to know whether
such devices would be inciuded ?

Mr. Kexyepy. No. Would you like me to give you an answer on
that, Mr. Chairman?

The Caamymaxn. I think for the record it would be a good thing to
have. T would like to get this lecislative history made, though T am
somewhat of the opinion that it does not make too much difference
about what the legislative history is going to show in view of the broad
language in the bill. T think, perhaps, there should be rather general
language used in giving broad authority,

On the other hand, if there are certain inclusions to which vou have
testified, I think that those who are operating in that field should
know where they stand.

Mr. Kexneny. Yes, sir.

The Cramyan. And T believe that they should not be put in the
position of not knowing whether they are violating the law and have
one Attorney General say that the device is within the meaning of
the statute, and some years to have another Attorney General say.
“You are in violation.” ) :

I think that is what you ought to do. T.et the people know where
they stand. T am for that and T hope it can be worked out. On page
1 of the bill there is the phrase “designed and manufactured prima rily
for use in connection with gambling.” Before T come back to that,
let me first say there are certain requirements - First, that the machine
operated must deliver money or property to come within the provi-
sions of this act.

Mr. Kexxepy. That is correct.

The CraamemaN. That is one of the requirements,




GAMBLING DEVICES 31

Mr. Kexnepy. That is correct.

The Cramyman. Second, there must be an element of chance in-
volved with it.

Mr. Kexnepy. That is correct.

The Cuamrman. And of course the device must be operated so that
a person may become entitled to receive money or property through
the element of chance. That is easy to understand. Anybody can
understand that; hn[. as Mr, Moss tried to develop a moment ago,
how are you or anybody else going to tell when a particular device is,
No. 1, designed and, No. 2, manufactured primarily for use in con-
nection with gambling? In other words, suppose the manufacturer
designs and manufactures a device, let us say a pinball machine, how
are you going to determine if it is designed and manufactured for
amusement purposes only or if it is going to be used in connection with
gambling ?

Mr. Kex~epy. We are not expecting or intending to cover those
kinds of machines. If it is manufactured for purposes of amusement,
we are not. interested in them, Mr. Chairman.

The Cramyan. Suppose the manufacturer says this machine is
manufactured for the purpose of amusement, it has no payoff on it.

Mr. Kexyeny. Then it would not be covered if it didn’t have the
type of mechanical equipment which would make it a gambling device.
It would not be covered.

The Cuamyax. Is it very clear as to what your intention is, so
those people would know where they stand ?

Mr. Kenyepy. Absolutely, Mr. Chairman.

The Cramymaxn. I believe you said that in the Senate there were
certain exclusions inserted in the bill, Parimutuel and other betting
equipment designed for use at race tracks are excluded specifically

Myr. Kex~xeoy., That is correct.

The Crnamman. And licensed gambling establishments. I assume
that means such establishments located in the four counties referred
to in Maryland ¢

Mr. Kex~eoy. That is correct.

The Cramyman. And Nevada, where they have licensed gambling ?

Mr. Kennepy. Yes.

Mr. Wittiams., That would include dog tracks, for instance, would
it not.?

Mr. Kennepy. Yes. It has to be as we have in here, under State
law.

The Cruamrman. That being true, why would it not be acceptable
to include the devices that you just mentioned, namely, pinball ma-
chines for amusement purposes only which you do not intend to cover?

Mr. Kennepy. Well, I Lu\'(-, no particular or specific objection, Mr.
Chairman.

The Cruamyax. I want to make it very clear that T would not sug-
gest a loophole for somebody. T am talking about nailing it down
so that those who are ope1 rating legally w ould know Hw llenpm‘ltmﬂ'
legally and not later on be subjected to a change of mind by someone
in the administration of it.

Mr. Kexxepy. I would think that, first, it is established 11:-:111\ by
my testimony before your comn |Hft'p and also the testimony of Mr.
Miller, head of the Crirninal Division, before the Senate committee,
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that these are not the kinds of machines we have in mind, that they
are not covered by the act because they are not machines or mechanical
devices primarily for the use of gambling.

The machines we specifically exeluded by the legislation, such as
the machines used at race tracks, would have been covered by this
legislation and so they are specifically and particularly mentioned
within this bill, because otherwise they would be covered, but I think
it is clear that all machines that are manufactured for amusement
purposes are not covered.

I think that probably we get into some difficulty by naming some
kinds of machines and not naming others. I think we made it clear
here that we are not intending to cover pinball machines or any other
kind of machines that are primarily for the purpose of amusement.

The Cuamaan. Suppose a manufacturer has every good intention
of manufacturing a pinball machine for amusement purposes and it
has all of the characteristics that would be expected of a machine to
operate for amusement only. Then someone puts in a drum to record
the number of free games that are removed or he put in there an odds-
changing piece of equipment.

That 1s the thing that worries me about it. You say that if it shows
a limited number of free games it is all right. What would be con-
strued as a limited number would depend on the individual who was
enforcing it ?

Mr. Kexnepy, No, I think primarily, Mr. Chairman, there would
have to be a mechanism which would record the number of games that
have been removed from the machine. Say you have run up 20 games.
You push a button and those 20 disappear. There has to be some
mechanism in there to keep the record showing you have removed 20
games and, therefore, paid out $2 or whatever it might be. Otherwise,
the lessor of the machine can never know how much to collect from the
lessee; so to be used for the purposes of gambling you have to have
that kind of a mechanism in there. That would be one piece of evi-
dence that we would look for.

We would also look to see if there were some mechanism in there
to change odds. I would say to you that T don’t think the manufac-
turers of these machines are that naive. From our study of it, they
know whether they are making a gambling device or whether they are
making an amusement device. I think it is quite clear in their minds.

The Cramman. You don’t think there is any problem in that
respect ?

Mr. Kexxepy. I do not, and I think from my testimony here and
from Mr. Miller's testimony before the Senate committee, that it has
been made quite clear what we have in mind.

Mr. Doxinick. Would the Chairman yield for one specific question
along this line?

The Cuarrvan. Yes.

Mr. Dominick. Mr. Attorney General, there is in all the traveling
fairs and carnivals a mechanism by which you steer a drag-hoe, or
something like that, and let it drop down and you either pull out cig-
arettes, or candy, or chewing gum, or something like that. This is
obviously a gambling device which requires skill and chance, the way
they make these gambling devices at almost every fair, and they are
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played heavily by all kinds of people, and simply putting little prizes
in, as well as the chewing gum or candy.

Is this to be that kind of mechanism ?

Mr, Kexnepy. It seems to me it is already covered by the Johnson
Act. As I understand it, that is already covered. I think itisalready
covered.

Mr. Hexgy Prererson (Deputy Chief, Organized Crime and
Racketeering Section, Department of Justice). 1 am Henry Peterson.
The merchandise erane machines are classic examples of what you
have in mind, where there is a package of cigarettes or knife and a
bunch of red candies in there and you operate the crane. Obviously
there is an element of skill, as well as the element of chance. The
element. of chance, incidentally, arises on whether the claw will be of
sufficient strength fo retain the object you pick up as opposed to the
weight of the object. Many times, if you have played them, you have
seen that you fail. That type of machine is covered.

Incidentally, in passing, we have come across instances where those
very attractive novelties, knives, and cigarettes, and what have you,
were glued to the bottom of the machines.

Thank you, Mr. Chairman.

The Cramyax. Isa player of a gambling device subject to the pro-
visions of such legislation ?

Mr. Kexxepy., Pardon?

The Cramyan. Is the player of a gambling device subject to this
legislation ?

Mr. Kexnepy. No. he is not.

The Ciramraran, If a tavern owner should award a prize to a player
for a high score obtained on an amusement game, would that make the
machine come under the provisions of this bill ¢

Mr. Kexxepy. No. Again, if the machine was an amusement-type

achine, then it would not be covered. He is not covered.

Mr. Witrrams. Mr. Chairman, may I ask one question ?

The Cramman. Mr. Williams.

Mr. Wrriams. General, how does this bill deal with this type of
equipment which is already in use ?

Mr. Kexnepy. Youmean the ones that

Mr. Wirriams. The ones that are already in use. For instance, you
can go over just about any State of the Union and youn will find these
machines of the type we have here in the room. How does this deal
with those which have already been manufactured and were shipped
in interstate commerce prior to the passage of this bill?

Mr. Kexneny. It wouldn’t cover them. If they areshipped in inter-
state commerce, then they would be covered.

Mr. Wirrtams. Would you have some trouble in distinguishing be-
tween that which had been previously shipped and that which was
shipped subsequent to the passage of this act ?

Mr. Kexxeny. By the provisions of this act, we are going to be able
to cover all those that are manufactured from now on, or after the
passage of the act. We wonld have difficulty differentiating between
those that are already in use and whether they traveled across State
lines after the passage of the act or not. '

Mr. Winizams. However, T believe the bill makes reference to the
fact that it shall be unlawful for any person to engage in the business
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of manufacturing, and repairing, and dealing in or operating a gam-
bling device knowing that it has been transported in interstate or
foreign commerce,

For instance, a repairman would have to know whether the machine
that he was repairing had been shipped in interstate commerce prior
to the passage of this act or following the passage of this act before he
would know whether he had a right to work on it. TIs that reasonablef

Mr. Kex~eny. Again, the burden of proof would be on us to estab-
lish that he knew that this machine had come out of interstate com-
merce after the passage of this act.

Mr. Rocers of Texas. Mr. Chairman, may I ask one question ?

The Cramman. Yes,

Mr. Rocers of Texas. You said you looked up the Maryland situa-
tion. Is thatasituation over there where the State has no prohibition
if the county takes affirmative action to allow it ?

Mr. Kexneoy. As I understand it, this is action by the counties,
rather than by the State, specifically permitting these kinds of ma-
chines to operate or gambling to go on. Therefore, in my judgment,
and here is where I have a dispute with the Congressman from Mary-
land, they are not exempt under the law.

Mr. Roaers of Texas. Thank you.

Mr. O’Briex. Mr. Chairman, may I ask one question ?

The Cramrayrax. Mr. O’Brien.

Mr. O'Brie~. As I understand it, Mr. Attorney General, you recog-
nize that any device, for amusement or otherwise, can be used for
gambling at the local level ?

Mr. Kennepy. That is right.

Mr. O’Briex. What you are trying to do here is to minimize the
payoff to the syndicates where the big profits are; is that correct ?

Mr. Kexxeoy. That is correct, Congressman.

Mr. O’Briex. Thank you.

The Caamman. Thank you very much, Mr. Attorney General, for
your appearance, and let me compliment you on the work that you are
doing in this field.

Mr. Kex~epy. Thank you, Mr. Chairman.

The Cramyan. The committee will adjourn until 2 p.m., at which
time Mr. King will be the witness.

(Whereupon, at 12:35 p.m., Tuesday, January 16, 1962, the com-
mittee adjourned, to reconvene at 2 p.m. the same day.)

ATTER RECESS

The committee reconvened at 2 p.m., Hon. Oren Harris (chair-
man of the committee) presiding.

The Cramryman. The committee will be in order, please.

This afternoon the witness will be Mr. Rufus King. Will you
identfy yourself for the record, please?

STATEMENT OF RUFUS KING, ESQ., RICE & KING, WASHINGTON, D.C.

. Mr. Kina. My name is Rufus King. I am a practicing attorney
in the District of Columbia, a member of the law firm of Rice & King.
Mr. Chairman, I have a prepared statement which I will file with

the committee, but I think I can hit the high spots of it, rather than
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read it, if that is your pleasure. I will simply file the statement and
then proceed to touch the main points and give the demonstration
of the machines which are here in the committee room.

The Cramyan. We will let your statement be filed for the record
and you may give a résumé of it, as you desire.

Mr, King. I would like at the outset to make a statement on behalf
of the American Bar Association. I wish to make it very plain on
the record that I am going to give this testimony in two capacities:
First, I am the chairman of the Legislation Committee of the Section
of Criminal Law of the American Bar Association, and formerly
served as chairman of that section, and am its section delegate in the
House of Delegates of the American Bar Association.

Last August, the American Bar Association House of Delegates
formally approved and endorsed this bill, and anthorized the section
of criminal law to urge favorable consideration of this bill. T allude
to S. 1658. So I would like to put on the record that the American
Bar Association formally approves and endorses this bill.

As T elaborate in my statement, the American Bar Association
has actually been interested in legislation of this kind, aimed at closing
the loophole which became apparent early in the history of the John-
son Act, ever since 1951; almost from the outset the American Bar
Association has supported various measures which would achieve
this objective.

As 1 said, I am also here in another capacity, and I want to say
that everything I say from here on, the views I express, the state-
ments I make, are based npon my own experience, on my own respon-
sibility. However, I also represent a leading manufacturer of amuse-
ment type devices in this field, and I think the record should show
very clearly that I have that connection, and that the company my
firm represents strongly supports the bill also.

Behind me in the hearing room, gentlemen, are two pinball ma-
chines. As I believe a member of the committee observed this morn-
ing, these machines are familiar and can be seen in most of the States
of the Union in public places, airports, drugstores, bars, and so forth.
If we weren’t here talking about the evils of gambling, I would lay
even money that a good many members of this committee and a good
many of the audience here in this room can’t tell one of those machines
from the other. You will observe that they look quite similar. Nev-
ertheless, one of the machines behind me is the fastest gambling device,
the fastest machine for organized gambling by means of a mechanical
device, that has ever been contrived and loosed on the American
public. One of those machines back there, in a good location, a bar,
a drugstore, a place where a lot of people pass through, will put $400
a week out of the pockets of the people who play it. One of those
machines was ruled by the Supreme Court a number of years ago
to be a slot machine, and was ruled by the Internal Revenue Service,
in the administration of its excise taxes on gambling and amusement
devices, to be a gambling device, per se. In other words, one of those
machines is so obviously and demonstrably a gambling machine that
under the internal revenue regulations it is not necessary to show
use as a gambling machine. The mere presence of the maechine es-
tablishes its gnmbling nature.
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Collectively, those machines, one of the two sitting back there, af
this moment is pulling revenue out of the pockets of the American
public and diverting it into the hands of illegal gambling operators,
for the most part—since one of the machines, that is, the gambling
operations of one of those machines is illegal in every jurisdiction, ex-
cept four counties of Maryland and Nevada collectively the opera-
tion of those machines at this moment is drawing approximately a
quarter of a billion dollars a year into this activity. I stress that be-
cause I think it is shocking, and I think it will emphasize that the
problem that concerns this committee is not peanuts. This is a very
serious and illll?l)l'[:f]l[ economic operation.

One of the machines is designed to simulate the other. This is al-
ways one of the characteristics of developments in the gambling field,
that if the wolf can put on the sheep’s clothing he will do it every
time. Ina moment I am going to demonstrate them, take them apart,
show you the difference, show you what I am talking about. But
before that, I would like to touch very briefly on the historieal back-
ground, just a few words about the evolution. about the forebears of
these machines that you see here.

Coin vending devices have been in use since almost the beginning
of the 19th century, and what a coin vending device does is perform
two functions. It performs mechanically what the clerk in the shop
does. It takes the money from the person who uses the machine. and
it gives him, in return, some consideration, goods, or services, a peniy
candy ball, or a pack of cigarettes—or a coin telephone is a good ex-
ample of a coin vending machine. One of these machines behind me
is in that family, descendant of the simple coin vendor.

Around 1890, however, by a brilliant invention of a man named
Charles Fey in San Francisco, an adaptation of the coin vendor—
which does these two functions—was made to create the coin gambling
machine, a machine which, instead of selling something, like the
clerk, ran a gambling game, like the croupier, or like the fellow who
deals the cards. That innovation consisted principally of still having
the machine take the money from the player, still giving something
in return, but introducing an element of chance. Those are the ele.
ments of the classic definition of gambling: consideration, chance, and
prize. I am now describing perfectly the operation of the old one-
armed bandit, which I am sure you all remember, and which the
Johnson Act was originally aimed at. You put the money in the top,
you pulled the lever, the wheels spun, the element of chance was ap-
plied, and if you won, the machine dropped the money right out.
That type of machine is a machine desioned for gambling, and it is
constitutionally different from any of the vendors which simply sell
something,

I would like to say a few things about this coin machine industry.
It has traditionally centered in Chicago. For many years, all of the
principal manufacturers made both gambling and amusement devices.
But about 1949 there was a split. Part of the indust ry decided, with
the Johnson Act coming along, with the increasing conflict with State
policy at all levels, that it would just get out of the gambling field
and go into the amusement field. The machines are all still made in
Chicago.
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Early in the 1930’s, the industry outf there in Chieago innovated an
amusement pinball game, This was a first cousin of the old Victorian
parlor game of bagatelle. We brought, just for your interest, as &
curiosity, one of the very first amusement pinball games that was ever
marketed. This is it—a simple gravity-operated little machine that
I think sold for $12.50 in 1930. You put a penny in. You got seven
balls. T know many of the committee will remember the old parlor
oames like this, where you had a table and some pins and you simply
rolled the ball.  That is all this was. And it was popular; it was suc-
cessful. This was during the depression. People would drop a penny
in there and have a few minutes of amusement playing these balls
down the playboard. So that machine gradually evolved into more
sophisticated pinball amusement games, like one of the ones behind me.

Jut in the middle 1930’s another very important innovation, an im-
portant invention, came along, and this was a device which made it
possible for this now more sophisticated pinball machine to aive free
games. By an electronic cirveunit, if you got a score above a certain
number, the balls you shot would be dumped back and you could
shoot them again. So the amusement you bought from that machine
could be extended, by giving you a chance to shoot the balls over.
Now during all this time, from the first slot machine to the time I am
talking about, and right up to the present, there has been a running
fight between local law-enforcement authorities and the designers and
innovators of these gambling machines.

As soon as one kind of device was taken to the courts and taken
through the appeal courts and ruled finally to be a gambling device,
they would come along with something else. It might be interesting
to describe a couple of the phases they went through. For example,
at the outset the machines that shot the money right out, the one-armed
bandit that just spews the winnings right back into your hands, was
pretty clearly established in every court that looked at it to be a gam-
bling device, in contravention of local gambling laws. The elements
were too obvious: you bet your money in the machine; the chance was
obvious, and the payoff was direct. So pretty soon came on the mar-
ket what were called mint vendors—a plain old one-armed bandit, but
down one side was a little device that sold atrocious mints. Every
time you put a nickel in that machine, it would drop a package of
mints. That went all the way to the supreme courts of a number of
States on the areument that the machine was not a gambling device
because it gave consideration every time; it sold something every time,
and the rest was incidental to this sales transaction. Then, instead of
having the machine shoot the money out to the players, it was made
to pay off in tokens, or in little paper coupons that could be redeemed
by the operator. There were a lot of court cases on whether these
tokens were things of value or not. But gradually the law caught
up with those.

Then there was a variant—still talking about the old one-armed
bandit—where every time, if you won or got those beautiful three
bars that meant a jackpot, the machine didn’t pay anything off. You
had to put another nickel in before it would drop your winnings.
They went through a lot of courts arguing for that machine that it
wasn’t a gambling device because you always knew what you were
going to get. You knew that if you put the nickel in and you didn’t
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win anything, it wouldn’t pay; if you did win something, the machine
still didn’t pay off, and you had to step up and make another pur-
chase, so to speak, put another nickel in to buy your winnings from
the preceding play. That confounded the courts for a long time.

Against this background, about 1935, as T said, the amusement pin-
ball machine had developed into something like the machines vou see
here. They had the play board, the table, a lot of lights and flashing
gadgets that were designed to amuse and fill idle time, and they had
this free-game device. It was possible for these machines automa-
tically to give the player one or more additional games, by iuq drop-
ping the balls down so that he could play again. But by this time, as
I have also said. in this running fight, the law enforcement anthorities
had pretty well eaught up with the old machines that dropped the
coins right out to winners. Actunally, pinball machines were made
in the 1930’s that paid off directly in nickels for high scores. But by
this time, the tokens were gone, the vendor argument was mostly gone,
and most of { hese subterfuges had been exposec.

I would like to tell you about one more subterfuge though, that
went all the way up in the courts of Maryland. This was a one-armed
bandit, the plain, original one-armed bandit, but the console size, a
big one. On the side of it was a little box that had a pinball plunger
and a ball that you had to shoot up over a hump so it fell into a hole.
This you couldn’t miss. You hit the ball and it had to go over the
hump. 1In that machine, when the ball dropped you could play the
slot machine. That went all the way to the Court of Appeals of
Maryland on the argument that it was a skill device instead of a
chance device, that it took skill to shoo the ball over the hump.

Anyway, all of these subterfuges were pretty well closed m on.
They had had their day in court. So then the industry came up with
probably the most brilliant innovation of them all, and that is the in-
novation that I am going to try to explain to you today. That is
the innovation that put the so-called one ball machine in business
right after the Second World War, and the innovation that makes
possible this gambling operation that I have described by one of
these machines here.

What that innovation does, in effect—the Attorney General, T
think, described it very clearly this morning—is allow this free-game
device, which is a perfectly legitimate part of the amnsement ma-
chine, to be transformed info a means by which the machine controls
payofls, and controls them just as effectively as if it still shot the
money right out of a chute into the hands of the player,

Before I step up to make the demonstration, I would like to say,
by way of background also, a little about the structure of this indus.
try, because this is important, as you will see. The manufacturers of
the machines sell them outright. Incidentally, one of those machines
behind me has a current market price of about $900, for one unit.
The other one has a current market price of about $300. T will show
you why before we get through. But the machines are mannufactured
and sold to distributors, who are the second st age in the organization
of the industry. The distributors. in turn, sell to operators. The
operators own the machines, and the operators then put, them in lo-
cations, bringing in the fourth level, which is the {fJI':l[iUH owner,
The place where you play the machine, the bar, the drugstore, the
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airport, or whatever, the proprietor of that place T think I can say
almost never owns the machines. The machine belongs to an operator,
who usually has a string of them. The location owner merely par-
ticipates in a 50-50 or 40-60 split of the profits from the machine.

The reasons for this breakdown are fairly obvious. I said that the
gambling machine is an investment of $900. Even the others are
pretty big capital investments. And particularly the amusement
machines have to be rotated. They get stale. People play them for
awhile and the same people come to the same places for lunch every
day, and so forth, and they get tired of them.

Q5 thev have to be rotated around. Also, the maintenance is quite
complicated. I am going to open these machines for you before we
are through so you can look in the back, and you will find that the
gambling version looks sort of like the control section of an ICBM
racket. It is a beautiful and enormously complicated electronic
mechanism. The maintenance on these is so much that one fellow by
himself cannot do it. The economics of it again bring the operator
into play, to keep the machines serviced, and so on.

These elements result in an important factor which, as I said, is
that the machines are not owned by the owners of the locations where
they operate.

Now I will tip my hand. This one on the left is the gambling
machine. We will look at this one first.

Incidentally, Mr. Chairman, we prepared a list of the identifying
foatures. when the Internal Revenue Service was concerned with
identifvine the two. we made a breakdown, a short list, of the identi-
fying features that I am going to talk about, as between the two types
of machines, T would like, if I may, to offer that for the record or for
the committee at this time.

My, Wintaams. May I inquire as to who prepared that?

Mr, Kixa. My law firm, Rice and King.

Mr. Wiriaans. Your law firm?

Mr. Kina. Yes.

My, Wirriays. Was that done for the section on eriminal law of the
American Bar Association or was that done for your own informa-
tion ? 3

Mr. Kiva. No, Mr. Williams. If there is any question, T am glad
yon raised that again. Everything T am saying, everything I am
referrine to now is disassociated from the—— . : I

Mr. Wrriaas. You were candid enough to tell us that, and you
were also eandid enough to tell us that you represented the manu-
facturer of some of these “legitimate” machines. Do you represent
the manufacturer of either of these machines now in the room?

Mr. Kive. Tdo. I am a representative of the company that manu-
factures the amuzement machine here, i
_ This list was prepared and submitted by us to the Internal Revenue
Service at the time that there was some question as to the policy they
ul-mlhl adopt in identifying the machines, when there was some f]l]i‘.‘;-
tion about how they wonld instruet agents in the field to look at one
machine and say it is a gambling machine, and another machine and
say it is an amusement machine. We set down quite carefully and
quite suceinetly here the things, first that you can tell by looking at the
machine as it is locked np, and second the things that you can tell when
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you open the machine up, the additional things to look for that dif-
ferentiate the two types.

I will touch on these and demonstrate them.

The Cnamma~. Have you copies of that ?

Mr. Kixe. T have only one, Mr. Chairman. T could perhaps locate
some more. I thought I would simply submit it for the file or for the
record. Tt is short.

My, Wirnraavs. Was that prepared by vour law firm at the request
of the manufacturer you represent ?

Mr. Kinc. Yes, sir. Well, to this extent, that in their behalf we
were negotiating with the Internal Revenue Service af the time these
rulings were being formulated to protect our client, to make certain
that the line between the gambling and amusement machines was
clearly and fairly drawn.

Mr. Wirriasms. What use has been made of this report ?

Mr. Kina. As faras I know none, except. that it was, 1 presume, con-
sidered in their deliberations at the time. Wae volunteered it. They
didn’t ask us forit. It has been circulated around because it is useful
in this problem of walking up to two or three machines in a row and
determining from examination which is which. It points ont features
Jike——

The Cramyan, Has it been acceptable by the Internal Revenue
Service?

Mr. Kixa. Well, no; I certainly would not want to imply that they
have endorsed it or anything like that. I mentioned that only to
describe how and why it was prepared.

The Cramaran. Then in order that the record may be clear on it,
this is your own interpretation, as an attorney for your client, of the
distinctions between the two machines to be used in connection with
your dealings with the Internal Revenue Service ?

Mr. Kina. Yes, sir.

Mr. WirLiams. This should be considered more as an argument than
as finding of fact?

Mr. Kine. Well, it is not argumentative. It is an observation.

Mr. Witzaams. We will put it that way—an observation,

Mr. Kixa. Let me illustrate, because I will not touch on these so
much in the demonstration.

(The statement referred to follows %)

IDENTIFYING FEATURES OF GGAMBLING AND NONGAMBLING PINBALL MACHINES

1. The following observation can be made externally without opening the
machines ;

(@) Variable odds and multiple-coin play

Gambling : Machines which are designed for gambling have one prominent
feature which serves no other purpose, namely, sets of variable odds which can
be observed on the glass backhoard, e.g.,

(5 (53 a6 a6 200 300 450 600

16 20 24 50 06 144 240 480

4 G 8 16 32 64 120 192
and a chance-selector mechanism which operates each time a coin is inserted,
whether the board is played or not. Thus the first of the above columns wonld
usually be illuminated when the machine is readied for play, but if another
coin is inserted without playing, the higher columns would flash and some-
times (determined by chance) a higher set of odds wonld light up. This
feature can be detected by the simple test of inserting two or more coins in
succession without operating the play board.
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Nongambling : Amusement machines show no odds sets, and inserting a second
coin without operating the play board has no effect (except in some two- and
four-player models wherein second, third, and fourth coins activate additional
score totalizers so that the machine keeps score for each player individually).
(b) Knockoff “button” and free play release circuits

Gambling : The payoff on gambling machines is always controlled by a mech-
anism and cirenit which removes or releases unused free plays. This operation
is performed by pushing a button located under the machine on the bottom of
the cabinet, or by disconnecting the source of line voltage by unplugging the
power cord at the electrie outlet and then plugging it back in to activate the
machine, or by operating an “on-off” toggle switeh also under the machine
which has the same effect as disconnecting and reconnecting the line cord.
After one or more free games have been won and are shown on the indicator
on the glass backboard, the machine ean be tested by working the button
or switch (easy to find because unless the machine is brandnew the surface
around it will be worn and soiled) and/or disconnecting and reconnecting the
power supply plug.

Nongambling : Amusement machines have no such device, and the only way
to remove free games won is to play off each—usnally by shooting at least one
ball on the play field, before the next can be set up by pushing the free-game
activator button on the front of the machine,

(¢) Free-game indicator

Gambling: All payoff machines now in operation give at least a three-digit
maximum (i.e., up to 994) of free games, and this can be observed simply by
noting whether the free-game Indieator on the glass back board has three
apertures for numbers,

Nongambling : Amusement machines now being manufactured rarely give
more than 26 free games, and usually only a maximmnm of 5 or 10 (becanse ob-
vionsly no one would find amusement in playing off free games by the hundieds).
Such machines can be unerringly identified by the presence of only a one- or
two-digit free game indieator.

(d) Complexity of play board

Gambling : The playboards of gambling machines are strikingly identical in
that they all have 26 holes in the same pattern and the only changes from model
to model are in the painted artwork and colors of the plastic bumpers, Nothing
moves on these playboards except the ball itself which rolls down the inclined
playboard by gravitational pull.

Nongambling: Since the appeal of amusement types is actually the novelty
of the play, each model has a different playboard layout consisting of large
illuminated plastic bumpers, some of which kick the ball electromagnetically
upon contact, drop-through holes, trap holes, kick-out holes, wire and plastic
rollovers which add score when the ball rolls over them, dozens of lights that
go on and off during thep lay, metal and plastic targets which score when hit
by the ball, and play-controlled “flippers.” A flipper is an electrically operated
bat on the board which is activated by the player by pushing buttons located on
the sides of the cabinet. Its action is similar to that of a baseball bat in that
the player is able by skillful timing to bat the ball back up the board for addi-
tional scores. On the nongambling machines, it is the longer-playing complex
playboard that appeals to players: not the mere downward rolling ball offered
by the gambling machine,

(e) Erternal dimensional characteristics

Gambling: Because of the large complex components necessary for gambling.
the vertical box (usually called light box) which houses the back glass, is
noticeably larger in all dimensions than the nongambling machines, Almost all
of the gambling machines mechanisms are housed in this light box.

Nongambling : All of the machines of the nongambling type are uniform in
that all the various manufacture use similar eabinets and light boxes with the
following approximate dimensions: Light box: 9 inches deep, 24 inches high,
22 inches wide; cabinet: 15 inches deep, 23 inches wide, 52 inches long. The
2- and 4-player nongambling models, though larger than the above, are easily
identified by the large angular type light box and cabinet and scoring panels
on the back glass designated “1st player,” “2d player,” “3d player,” “dth player.”
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(f) Game delails

Gambling : The most widespread version is of the bingo or in-line variety
which has one or more bingo eards on the back glass surrounded by other chance
selected features such as “extra-balls,” “movable numbers in the card,” “lighting
numbers in each of the 4 corners of the card awards 200, 300, or 400 free plays,”
“2 numbers in a line pays the same as 3 in-line,” “3 the same as 4 in-line,” ete.
They operate on the same principal as the old one-armed bandits, i.e., the
matching or lining up of symbols. Instead of bells and fruit, the symbols used
are numbers, arranged on the bingo cards. The names and arrangements vATY
from model to model, but the basic feature is present and easy to observe in all.

Nongambling : Amusement machines have many novelty versions and a variety
of game arrangements, but all depend on the accumulation of a single, pro-
gressively higher score as the game progresses, and the matching or lining up
feature is unusual in them. The machines are varied in theme from model to
model as novelty of the game is the attraction. They are styled so that the
player can play a simnlated game of pool, hockey, baseball, archery, skee-ball,
auto-racing, tick-tack-toe, various playing card games, spelling out nsmes, space
ships going around the world, diving into a swimming pool, dunkiug clowns in
water tanks, doing crossword pugzles, jigsaw puzzles, lighting the colors of a
rainbow, a boxing mateh, and dozens of others. The nongambling machines have
“adding machine” mechanisms to keep a running tally of player's score for
hitting various bumpers and contacts which are designated as thousands and
millions of “points.” When play on these machines commences, the score
mechanisms always resets to zero.

2. The following additional observations can be made when access can be had
to the inside of the machines by unlocking and opening the front and back
panels :

(a) Replay meter or counter

Gambling : Inside the gambling machines, usually up front near the coinbox,
are two meters or counters. They are small electrically operated 5-digit, non-
resetting adding devices. One, called the total play counter, keeps a tally of the
number of coins inserted and of the free plays played back into the machine.
by subtracting the number of coins in the coinbox from the tally shown on
the counter, one can ascertain the number of free plays played back into the
machine. The second counter or meter can be wired either of two ways: with one
cirenit, this eounter tallies all of the unused or released free plays removed from
the externally visible 3-digit indicator in the light box by means of the “knock
off” button or circuit. These are “paid off” free games so that the bartender
or storekeeper can be reimbursed by the operator for the cash payoffs he has
made. The second optional eireuit configuration ecauses this second counter or
meter to tally all free plays won by the player. By subtracting the number of
free plays played back into the machine as ascertained from the first meter, from
the total free plays won, one again is able to determine the number of free plays
“knocked off” and paid off.

Nongambling: Most amusement machines have one meter or connter that
shows the total of all games played, as a check on the coin collector and the
operation of the machine. This device operates only when a game is set up for
play on the play board.

(b)) Coinbox

Gambling : The gambling machines produce as muech as $300-8$400 per week in
a good location; the box below the coin chute is therefore always large enongh
to hold many thousands of coins (i.e., with interior dimensions about that of
a 4- or 5-gallon pail).

Nongambling: The top “take” of an amusement machine is $20-830 per week.
Therefore {he coinboxes are much smaller, usually smaller than a cigarbox.

(e) General complexity

Gambling: No one who has ever seen the inside workings of a modern “in-
line” zambling machine could ever again confuse it with any amusement machine
now on the market. It has a complex motor driven “chance” selector mechanism
that selects odds and other features. Amnother motorized assembly known as a
search unit “searchers” all of the lineup combinations for a winner after some
of the balls have been shot. In addition to these is a large assortment of relays,
electrical stepping switches, and 3-digit free-play indicator. Almost all of this
mechanism is in the “light box” with a good bit mounted on the hinged back
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door of the box. After the second or third ball is shot on the gambling machine,
one can hear the machinery inside auntomatically commence operation and
continue to operate for a time even after completion of play.

Nongambling: There is considerably less machinery in these machines, par-
ticularly in the light box, A noteworthy point is that the only times the
mechanisms of a nongambling machine operate is upon the resetting of the
machine for a new play and when the ball on the playfield is actually hitting
bumpers and electrical contacts to add to the player's score. After the last
ball is played, the machine is immediately dead until a new play is started.

(d) Reflex unit

Gambling: One component in modern gambling machines deserves special
mention, because it is never found on nongambling models. This is the reflex unit,
a complicated arrangement of gears, magnetic actuators, and electric switches,
usually placed on the back door, that automatically increases or reduces the
chances of getting better odds by opening certain “advance odds" ecircunits as
free plays are made and by closing them as play continues without making free
plays. It gives a compensating effect 8o that the machine ean never be beaten.

Nongambling: There is no such mechanism in the nongambling machine so
the skill and coordination of each individual player is the controlling factor.
The score adjustments in these machines is to enable the operators to control
roughly the number of free plays to coin play percentage because if it is too
easy, the operator cannot make a return on his investment and if it is too hard,
the players will not play the machine. Some locations have generally more
skillful players and higher line voltages at the electric outlet which tend to
give higher scores due to increased power of the “flippers” to bat the balls back
up the board. On the nongambling machines, skillful players always get better
scores than those not so skillful with the use of the “flippers” or bats.

Mr. Kina. Lookine at these two machines, one is a good deal
thicker and heavier than the other one because one contains a lot
more mechanism than the other. One of them has a very simple play
board : all the gambling machines, in spite of some paint and some

lichts on there, all the gambling machines in use now have 25 holes in
«a simple play board, arranged like this. Their only function is to
execute the gamble by letting the balls fall through the holes. The
amusement machines, on the other hand, have very complicated play
boards, which have electronic “kickers,” traps, gates, and these
“fippers,” that you can throw the ball back with. This is the kind of
thing that, if you know what you are looking for, immediately this
will spot the gambling machine, because the board is not designed to
amuse anybody but is designed to get the gambling play out of the
way as fast as possible.

I see the back is already open. A look at the back, at the difference
in the complexity of the mechanism in the two machines, will imme-
diately determine the difference.

What T am going to do first now is demonstrate this gambling-type
machine. This is a 10-cent machine. I have dropped a dime in. If
I want to—well, this is going to give me five balls to shoot around and
drop in the holes. If I want to play the machine, I can shoot the
balls and play a pinball game. But if T don’t want to, I drop another
dime, and when I drop this second dime it activates a series of chance
mechanisms that even look like the old ratchets on the one-armed
bandit.

Those are going to spin by chance, and if they stop fortunately for
me. the odds which are now shown here, for instance, on the rod ns 75,
16, and 4, may advance to 75, 50, and 6, or they might even advance
twice. When I drop this, I am playing a gambling operation with this
machine which is exactly as if I had put a dime in the one-armed
bandit and pulled the handle.
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Here I have made a little money. T have moved the odds from 75,
16 and 4 to 75, 20 and 6. I drop another dime, and I made money
again, the odds having gone up to 96, 24 and 8. 1 drop another dime,
and one of the odds advanced. I am doing very well. I drop an-
other dime, and there is no change in the odds. Incidentally, some of
these other magic square plays also are on chance ecircuits, so if I
advance the odds T may get some other advantages,

Here T drop another dime. I am only reasonably good at this, but
I can drop dimes here one after the other—I think 1 have probably
put a dollar and a half in the machine on this play so far without
touching the play board, and I have run the odds to 96, 50, and 16 on
any of the combinations. Now I will play it. This is a pinball
player's dream because the glass is open and you ean actually spot
the shot where you want it. What I am going to do—to save the
committee’s time, and also because I am not very good at it—is simply
line up a winning combination that will win me some free games on
this machine.

Now I have a winning combination, 9, 1, and 2, from the red. That
will pay 16 free games. The 16 free games are now being recorded on
this meter in the right-hand corner. This is the meter the Attorney
General mentioned this morning which goes up to 999. Another
obvious gambling feature is that any machine that gives you 999 ad-
ditional free plays is clearly not doing it just to give you the pleasure
of playing 999 games. This other machine will only give 5, 10, or up
to 26, the amusement. machine, but ordinarily it gives 5 or 10 at the
most.

Had I lined up 4 in a row, I would have gotten 50 free games. We
would have put 50 on the meter. Had I hit 5 in a row I would have
gotten 96 free games on the meter. I point out that if I stayed there
throwing dimes until I got as high as I could go, the maximum odds
would have been 600 free games, which would be $60 on this one
play of the machine, for a dollar ortwo. So you see, we are not talking
about a nickel play on a one-armed bandit against a dollar jackpot.
We are talking about as much as $10, $15, or $20 against $60 which I
could win in a single play on this machine.

The Cramyax. How do you know it will be $607

Mr. Kixe. The maximum odds, Mr, Chairman, are 600. The maxi-
mum odds that I could have run up here would be 600 free games
for getting 5 in a line. That means that if T had hit this, on this indi-
cator on 1 play it would eclick 600, this would run up to 600 units.
Those free games on there, just like on the amusement machine, can
be played again. This is one way the machine can get my winnings
back. Now I have played one and it has gone back down to 15. I will
push the free-game button again and you will see the odds going
through their cyele again. I could gamble the whole thing—my whole
winnings—back again.

But let’s suppose that T want my winnings, T am ready to go, and
there are 14 games on that indicator up there. Those are the free
games that I have won on this machine. The machine doesn’t aive
me the money. The bartender, the druggist, the proprietor, the loca-
tion owner, does. I go to him and 1 say, “I have 14 games on the
machine.” He doesn’t have to trust me.” He comes to the machine.
In this case, he gives me $1.40. But, remember. it could be $60 on
one play. He gives me the money and then what he does is this: He
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reaches under the machine and there is a secret switch under here
and he snaps it and when he snaps it those games go off that indi-
cator. As they go off that counter they go on a meter down here,
which is locked into the coinbox. The owner of the machine has the
key. The bartender pays me my $1.40 and I walk out. Then when
the owner comes around and unlocks the machine at the end of the
week, he opens this, takes out the coinbox, looks on the meter, and there
is a record, in this case of $1.40 paid out. So he takes $1.40 out of this
coinbox, and gives it to the location owner. Then they split the
balance.

Gentlemen, understanding this is understanding the key to the whole
thing. This machine, by this devious method, is still controlling the
payoff. This is still a gambling machine that mechanically controls
all three of the elements: it takes the money from the player, it ap-
plies the element of chance, and it controls the payoff. The machine
i¢ still in complete charge of the gambling operation.

Let me put it this way: If you and I want to gamble, Mr. Chair-
man, we just want to have some fun, we can step up to this gambling
machine and bet on the scores we make on it. We could also step up
to an amusement machine and bet on the scores we made on it. Asa
matter of fact. for that purpose, the U.S. Government probably
makes the best gambling device that has ever been put out. It is
gravity powered, it never wears out, it is hard to rig: for gambling
transactions between two people we can gamble on either of these
two machines or gamble with a coin.

The Cramamax. For the record you should state what you are re-
ferring to.

Mr. Kina. It is a silver dollar.

But if you and I wanted to go into the business of organizing a
gambling operation, if we wanted to go out and make a business oper-
ation out of gambling, out of running a house operation, we couldn’t
do it with the amusement machine and we couldn’t do it with the
silver dollar. We would have to have the gambling machine. The
gambling machine is designed for that purpose, and that is its fune-
tion.

In a minute I shall turn the gambling machine around so the com-
mittee can see the back of it.

But now let me demonstrate the difference on the amusement ma-
chine. You activate it by dropping into it,in this case, a nickel. There
is nothing else to do. If you drop another nickel, you just lose it. It
goes into the coinbox. There is nothing more to do except shoot. the
balls. But on this machine, instead of a very fast play, there are all
kinds of flashers playing, kickers, flippers, knocking the ball back
and forth. If this is amusing, what you ave getting is a few minutes
of amusement. The amusement machine also will give free games.
If you beat the score of 1,100, with an indicator down here—with one
window, not. three digits—it. will show one game. There are other
features which will give free games on this one. But if you win a
free game on this machine. there is nothing to do but stand here
and play it off. If you don’t play it off, the next man cannot get
anything more for his money except a free ride. That is all the
machine can do. and that is its sole function. It is selling what-
ever the amusement. value of playing this thing is, for the considera-

79618—62——4
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tion that is put into it. That is all there is to it. That is the same
transaction as the machine that sells vou a pack of cigarettes, the
telephone that you put a coin into to use, and so on. :

Mr. Wirtiams. May I ask a question ?

Mr. Kixa. Surely.

Mr. Witriams. In running the games off the amusement machine,
can’t you press a button and do it manually ¢

Mr. Kinc. By playing them off?

Mr. Wirtiams. No, without playing them off. You don’t have to
shoot the balls, do you?

Mr. Kva. You have to shoot one ball through and then it will drop
down one game.

Mr. Wittiams. Then you can’t simply push a button and run them
off?

Mr, Kivc. No. And you can’t put another coin in. T think this
machine knocks a game off if you put another coin in before you have
played off the original one.

To go back to the gambling machine, besides the payoff feature
which I mentioned, the other outstanding characteristio is what T
demonstrated first, the multiple odds, which make it possible for this
fast gambling transaction before you ever get into the play. T would
like to turn the machine around now, this gambling type machine.

Well, now we have tilted it.

This is to show you the complexity of this machine. These are the
cirenit selectors. This unit has no place in a machine that is not a
gambling machine. This is the circeunit that you play against when
you drop those dimes in there.

Down on the bottom is a device called a reflex unit which is found
only in gambling machines, and actually what this does is to keep
adjnsting the odds to keep the balance in favor of the house. If this
machine pays off a series of games up here on this indicator, every
time there is a payoff, a little worm gear is moved and the device
begins to pull circuits apart, so when I showed you we were dropping
dimes for high odds, some of those are just disconnected. Then after
the machine takes a lot of games and doesn’t pay off, the worm gear
goes the other way, the cireunits are closed and the odds get better.

This is like plugging the teeth in an old one-armed bandit except
on this machine and the current models it is done automatically. You
find things like this, like this chance selector, like this replay meter
and knockofl button, on a gambling machine. And any court in the
land, T think, will recognize that these are gambling features: that
they are to facilitate a gambling operation.

I also wanted you to see this to deal with the argument that the
amunsement machines might. be converted into gambling machines. I
think if you take a look at this and then take a look at the back of
the amusement machine, which is much simpler, to start out with the
amusement machine and try to make it into a gambling machine
would be like starting with ‘a small sports car and trying to end up
with a Mack truck. You could do it, but they are in entirely different
categories.

[ think that probably covers the main features. T do want fo em-
phasize that the devices T pointed out on the gambling type machine
are what one might call the eurrent variants. Let me give an example.
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The knockoff button which I reached for on this machine has become
well known; the law enforcement officers know about it; the courts
have known about it. So in the more current models, you would reach
for the button and it is not there. The latest models are wired so
{hat instead of a button you have to unplug the machine from the wall
supply. You go and pull the plug out from the wall and put it back
to knock off the games. But the same pay off is made. There have
been. and there will be, infinite new variants even from this. This
is not the last word, but just the current development.

However, the language of S. 1658, in my opinion, using generic
terms—and I think it very important to stick with generic terms,
what the machines are designed for and what they do, rather than
what they look like or any particular feature—using generic terms,
in my opinion, S. 1658 will bring this machine within the purview of
the Johnson Act. I urge the committee to remember that this is not
brandnew, pioneering legislation. The pattern was set in 1951. The
only trouble was that there were these ;__':ll:u'ing deficiencies in the defi-
nition that controlled the Johnson Act, and that all the committee is
now being asked to donow is close those loopholes.

Perhaps just for amusement I will point out these two ads from
trade journals about 1954. These are both for machines called “joker”
machines, flash jokers. They are old one-armed bandit slot machines
but they don’t have any place you can put the coin in, so they are not
coin-operated, and they don’t pay off in cash. They don’t shoot the
money out, so they don’t pay off in money or property. Instead of
that they have a wire that goes from the machine down behind the
bar or behind the counter, and to play this machine you, in its day—
I don’t think there are many of them left—you went to the bartender,
you gave him a dollar, and he punched 20 nickel plays. Then you
oo and play it and the winnings come on a meter and the bartender
pays you behind the bar. The advertising copy of these ads from
the trade journals, talking about the “flash joker,” reads:

This is the machine cleared by the Department of Justice In Washington, D.C,,
as not coming under the Johnson Act and can be shipped in interstate cominerce.

They were advertised on that basis, almost mocking the terms of
the law.

I urge the committee not to fall into a trap again like this, not to
oo into any kind of s secific categories that leave gaps between them,
or specific features, like “drum or reel with insignia thereon,” which
will make it possible again for this ingenious, aggressive industry,
which. as T have demonstrated, is enormously lncrative and powerful,
just to walk right around the provisions of the act.

Mr. Wizriams. How many concerns manufacture this gambling
type of machine?

Mr. Kixa. Only a few now. I would say production is rather
sporadie. I would say probably less than a half dozen. There are
come that recondition them, taking old parts and making new ones.
The industry, like most industries, is tending more and more to be
dominated by a few manufacturers.

Mr, Wirrtiams. How about the amusement-type machine?

Mr. King. I would say the same answer.
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The company that makes most of these gambling-type machines
also makes many lines of what is known as arcade equipment, fine
bowling alleys, guns, and that sort. of thing. These are not their only
line.

It is possible for manufacturers to go from one to the other. As ]
said, everybody did until almost 1950,

Mr. O'Briex. At what point do the racketeers get into the operation
of these gambling machines?

Mr. King. At the distribution level. I might say, Mr, Chairman,
that I was legislative counsel to the Kefauver committee and drafi ed
all of its legislation, including S. 1624, in the 824 Congress, which was
the forerunner of this bill. I am also the author of the Model Anti-
Gambling Act, which the Commissioners on Uniform State Laws have
promulgated. I have been very much concerned with this problem
for a good many years. And I don’t believe it is fair to characterize
any large part of any of this industry as gangster or hoodlum
operated.  But where you get the pressure is at the distribution end.
I said one of these machines will pull $400 out of a little bar on the
corner. The bar at the next corner has a machine to pull the same
amount out. That lends itself, with that much money at stake, to a
good deal of pressure and a good deal of organized pressure for one
fellow or one group to control the distributin in a growing area. |
think that is where the conflict, the racketeering kind of thing, mostly
oceurred,

Mr. WiLLiams. Are you referring to the distributor or the operator ?

Mr. Kina. T would say at the operator level. the relationship be-
tween the operator and the location owner., This, I am sure, as the
committee recalls, is a problem tha has appeared in other areas, the
juke box area, principally.

It could appear in connection with the amusement pinball machines,
becanse anything that lends itself to the exploitation of another man’s
business—youy put the cigarette vendor. You put the juke box, you put
the shoe shine or anything else you like in somebody else’s business,
and you are pulling revenue out of his establishment—this lends itself
to organization, and organization at that level sometimes lends itself
to muscle. But the difference between these machines—well, T don’t
know if I said that one of these amusement machines in that same good
location, the amusement machine, will pull $15 or $20 per week out, so
the difference in the dimensions of the problem is almost the difference
between black and white. There is the difference, also, in the matter
of legality in almost every jurisdiction. T must say in honesty there
are some jurisdictions that have held that a free game itself is a thing
of value, and that would make even the amusement machine with a
free game feature also a gambling device. TIn almost all jurisdictions,
however, those are operating legally. You don’t have the other prob-
lem that attends this gambling kind of machine, which is corruption,
Remember, the money that machine pulls out of a bar somewhere, this
gambling device, isn't really dirty money. Tt isn’t like the money you
get from peddling narcotics or extortion.

It is something that no one gets outraged at, winning or losing a
couple of dollars, or putting a bet with a bookmaker, and nobody
gets too concerned if the policeman on the beat just lets a couple of
these run for awhile, and nobody gets too concerned if the policeman
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drops in and maybe takes a little present, or it gets to where it is
organized, where the captain sends around to these locations and takes
a cut. But the evil of that, apart from the inherent moral wrong of
corrupting law enforcement, the evil is when you begin to get this
origanized, when the mob or syndicate begins to get hold of it, because
if you have a policeman on your pay for this stuff, he is yours. Yonu
get him hooked, and you get control of an area and its law enforce-
ment, and then under these relatively harmless things come nar-
cotics, extortion, organized vice, everything in the book. It is the
function of these gambling machines as an entering wedge, far be-
yond their inherent evil, that makes them a national problem.

Mr. Chairman, I don’t think it should go into the record, but I
brought a brief that our firm prepared supporting the Government’s
position in the Korpan case. 1 brought some copies because I thought
if the committee was interested in it, this has pictures out of the trade
journals of the evolution of these different types of machines and a
discussion of what I have said here. It is an easy way to take a graphie
look at the twistings and turnings and the development of the different
kinds of machines in the gambling field. I thought I would leave
some with Mr. Williamson, if I might.

The Cuamrmax. They may be received for the files for reference
by the committee.

Mr. Kina. Ibelieve that concludes my statement.

(The prepared statement of Mr. King follows:)

STATEMENT oF RuFus KiNe, ATTORNEY, WaAsHINGTON, D.C.

My name is Rufus King and I am chairman of the Committee on Legislation
of the Section of Criminal Law of the American Bar Association. I have also
served as chairman of this section and am currently its delegate in the ABA
House of Delegates.

On August 10, 1961, at the annual meeting of the American Bar Association
in St. Louis, the house of delegates formally approved and endorsed 8. 1658
and authorized the criminal law section to take all appropriate steps to support
this measure and assure its passage. I am therefore able to state that the
American Bar Association fully supports the bill,

The purpose of this bill is to amend the Johnson Act of 1951 (15 U.8.C. 1171),
which outlawed the interstate transportation of slot machines, to close some
loopholes which have erippled the enforcement of this law ever since its original
enactment. The essential difficulty lay in the definition of gambling devices,
which is in two parts: one part includes machines with “a drum or reel with
insignia thereon” which deliver money or property or the right to receive money
or property, while the second part includes machines “operated by insertion of a
coin"” which deliver money or property only. So if a gambling machine con-
tains no drum or reel it does not fall in the first category and if it pays off in
credit rather than money or property, or if it is not directly operated by a coin,
it does not fall in the second category.

This loophole has permitted the interstate transportation and illegal operation
of many mechanical gambling devices, including most importantly the so-called
bingo or in-line pinball machine machine.

The American Bar Association has been supporting legislation to overcome this
deficiency in the law ever since 1951, when it endorsed 8. 1624 of the 82d Con-
gress (containing language substantially identical with the amendatory lanzuage
used in 8. 1658). This original bill was approved by the ABA on recommenda-
tion of its Commission on Organized Crime, which was organized to cooperate
with the old Senate Crime Committee and to help carry out its objectives,

During all the intervening years the American Bar Association has supported
legislation of similar import in each Congress, and in 1959, it endorsed and ap-
proved another bill, 8. 2107, 86th Congress, which would have accomplished the
same purpose by slightly different means.
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So I believe I am authorized to state that the Association not only Supports
8. 1658 specifically but has also been actively concerned with the problem, and
with closing the loophole in the Johnson Act for more than a decade.

The foregoing concludes my statement of the position of the American Bar
Association, and I want to make very clear to the committee and on the record
that the statements and views in the rest of my testimony are not offered in my
capacity as a spokesman for the ABA. The record should also show that my
firm represents a leading manufacturer of amusement type pinball games, and
that the demonstration we are going to put on for the committes is made possible
by this client’s cooperation.

I feel that it would be very helpful for the committee, in its consideration of
S. 1638, to have a clear understanding of the differences between devices which
are designed and manufactured solely for amusement purposes {(and which will
not be affected by this legislation) and those which are actually the gambling
types at which 5. 1658 is aimed. I have a sample of each type of machine here
with me in the hearing room, but before demonstrating them I shall try to
explain the inherent differences, and give you some of the historical background
that has led to their evolution.

Coin-veuding machines have been in use in this country since the beginning of
the 19 century, All coin-vending maechines perform two funetions: (1) they
take money from the enstomer; and (2) they deliver some kind of consideration
in return. Examples are penny candy vendors, scales, nickelodeons, or coin
telephones. Amusement devices are in precisely this category also; they take
a coin from the player and they deliver in return whatever amusement value
inheres in playing the machine.

Around 1890 a brilliant innovation was developed from the coin vendor, a
coin-operated machine for gambling. Such machines were first produced in San
Francisco by a man named Charles Fay and in Chicago by Herbert Mills, just
before the turn of the century. They performed the two functions of the vending
machines, namely, taking a coin and returning a consideration, but with an im.
portant added feature, the introduction of an element of chance. The resnlt
wias that the consideration returned for each play wonld vary antomatically, hy
chance, on successive operations of the machine, or in short, the machines would
pay off winners and jackpots.

These were the first “one-armed bandits”, and they were an instant com-
mereial success. For a small investment the proprietor of any public place
could set up a mechanical gambling operation that required little maintenance
or attention and always produced revenue for the “honse.”

Fortunes were made in the production of these machines, and a substantial
industry was founded on them. But they soon eame into conflict with the publie
policy of many jurisdictions against lotteries and gambling. Thus began a half
century struggle between the gambling-machine interests and publie authorities,
which is still going on today. In this struggle the indnst ry has proved itself
marvelously ingenious. Loeal gambling laws were often chaotic and indiffer-
ently enforced, and it can fairly be said that the machine-makers have had the
best of it most of the time, As soon as one new device had been taken through all
the appeals courts and ontlawed, the industry wonld spawn something else.

The original one-armed bandit went through many changes, It was bnilt to
look like a floor vendor, and to pay off in merchandise, such as cigarettes, golf
balls, ete. It was built to pay off in redeemable coupons or tokens, so that its
operators could argue that it gave nothing of value. Then it was combined with
a vending device which gave mints or gum, so that it conld be arguned that the
machine always gave value and was therefore n bona fide vendor., Simple plays,
requiring some kind of skill, were combined with cambling machines =so it
conld be claimed that the machines were rewarding skill instead of paying out
by chance. And when electric models came along (the originals were spring
motivated) the chance-determining reels were replaced by a series of electrie
circnits concealed within the machine, and other features like multiple-odds
play were added. Incidentally, the multiple-odds feature, which gives n player
successively higher odds for the insertion of additional coins before the machine
is played, is still one of the plainest identifying marks of a gambling-adapted
machine, because the additional deposits have nothing to do with the play or
amusement features.

Early in the 1930's the first pinball games came on the scene. These games
trace back to the old Victorian parlor game of bagatelle, and the first models were
toylike penny amusement devices. Rut they were soon followed by machines
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that paid off winners directly in coins—and this set off a great wave of skill-
versus-chance opinions in the appeals courts.

In the late 1930's came another important innovation, a free-game mas 1ism
that permitted the winner of a high score to play one or more | games
by working the coin chute without inserting additional coins, This raised the
question whether a free game, per se, was a thing of value or merely an amuse-
ment feature, but most jurisdictions held that it was the latter, so the free-game
pinball machine won general acceptance as a bona fide amnsement device. It
blossomed with more and more play features—traps, gates, Kkickers, ers,
ete—and it has remained popular wherever it does not compete with its gambling
counterparts.

But as might have been expected, the amusement pinball machine soon had
gambling adaptations, thanks in part at least, to what has perhaps been the
most important innovation of them all, the conversion of the free-game device
into a mechanism for controlling payoffs. This was done by adding what are
known in the industry as a replay meter and a knock-off button.

I stressed at the outset that while vending and amusement machines perform
two functions, all gambling machine must perform three: take the player's
money, apply an element of mee, and control the payoff or prize. It is note-
worthy that these are the elements in all ¢la » definitions of gambling ; namely,
consideration, chance, and prize,

In the beginning, the control of the payoff by gambling machines was easy;
the machines simply spat out the winnings directly in coins. But when direet
payoffs were outlawed, and the gambling machine manufacturers turned to
various subterfuges, another problem developed. These machines are univer-
sally owned by operators, instead of by the owners of the locations where
they are placed, and when the machine could no longer pay directly in cash to
the player it became necessary to work out some way for the machine to control
not only the prize but also the division between the operator, who is the actual
owner of the device, and the location owner. With redeemable coupons or
tokens this division was still easy. The location owner paid the winners and
then cashed the coupons or tokens back against the contents of the machine,
But these tokens were gquickly held to be things of value and outlawed, leaving
this payoff problem unsolved. A way had to be found for the machine to make
a tamper-proof record of payoffs without giving anything at all directly to the
player. Without this, the operator could not control the location owner, or
protect the proceeds of the play.

I am talking now, of course, about a4 problem which was only important in
jurisdictions where gambling machines are illegal—and it is not too much to
say that in such jurisdictions organized gambling machine operation would
virtually have ended if this free play conversion device had not come along.

Accordingly, I am going to explain and demonstrate the knock-off button and
replay meter carefully, because understanding them is the key to understanding
the basie difference between gambling and amusement devices currently in
nse, and thus also the key to understanding the purpose of 8. 1658,

The gambling version of this machine, like its amusement counterpart, awards
free games to the player and indicates the number he has won on the back-
board. But the player of the gambling machine does not have to play the
games he has won. Instead, the machine is equipped with a special cireuit
which knocks off the free games ghown on the backboard, and with a meter
which makes it possible to compute the number of games that have been
thus removed. This enables the location own the druggist, tavernkeeper, or
grocer in whose premises the machines are placed—to pay the winnings, release
the games on the machine as they are simultaneously recorded inside, and then
get his money back from the record on the meter when the owner comes around
and opens up the coin box. Or, in short, the machine is confrolling payouts
again, just as effectively as if it still dropped the cash right into the winners'
hands.

Even when the original Johnson Act was passed, in 1951, the traditional one-
armed bandit was already generally outlawed. Even then, these gambling
pinball machines had been substituted, and were providing the foundation of a
multimillion dollar illegal gambling operation that was not touched by the
Federal law.

The first type, introduced before World War II, was the one-ball machine.
It looked like a pinball table, but it had electric chance-determining cireuits in-
side, gave multiple odds for additional coins, and paid off by means of the
knock-off button and replay meter. The player shot a single ball to complete




D GAMBLING DEVICES

the play—which was actually no more than pulling the handle of the one-armed
bandit.

There were of course more court decisions to establish that these one-ball
machines were not gnmes of skill, and by the early 1950's they were gradually
driven off the market. Their stccessor was, and is, the bingo or in-line machine,
which gives the player five balls like its amusement counterpart, but which
has all the gambling features: chance selection, multiple odds for additional
coing, and a knock-off button replay meter control for payofls. This is actually
4 much faster gambling machine than any of its predecessors. The old one-
armed bandit fsn't even in its class. For example, with the electrie circuits
which spin the chance mechanism to change the odds every time a coin is
dropped in, the player can, in effect, gamble his whole pay check without ever
touching the plunger or shooting any balls on the play board. The odds the
michine gives will theo ically run up to where the gamble is no longer 10
cents against a few multiples of 10 cents but $10 to $50 or $60 on a single
play. The machine is also equipped with what is known in the industry as a
reflex meter, which ¢ utomatically changes the mechanical odds downward after
the machine has paid out a few times (like plugging off stops on the old slot
machines),

One of these machines, in a good location, will take $300 or $400 per week,
while its amusement counterpart would only early $15 or $20 in the same spot.
Sinee the gambling operation of these machines is illegal in all jurisdiections
except Nevada and four counties of Maryland, it is hard to estimate accurately
how much revenue they pour into the coffers of the gumbling interests, But
based on an average annual production of 20,000 units, an average life of five
years for each machine, and an aver age take of $50 per week per machine,
the gross would be $260 million.

A number of States have outlawed these machines by judicial decision.
[In re Trombetta, 149 A, 2d 483 (Pa.) ; Farina v. Kelly, 162 A, 2d. 517 (Conn.),
July 5, 1960 People v, Gravenhorst, 32 N.Y.S. 2d. 760: State v. Ricciardi, 114
A, 24, (N.J.) : State v. Bally Beach Club Pin Ball Machine, 119 A. 2d. 878
(Vt.)]. In 1957 the Supreme Court held them to be slot machines within the
meaning of the Internal Revenue Code (U.8. v, Korpan, 354 U.S. 271). And
the Internal Revenue Service has ruled that they are gambling devices, per
8e, subject to the $ gambling tax stamp rather than the $10 amusement
stamp. Rev. Rulir 24, LR.S. Bull, 1959-36: Rev. Ruling 60-102, LR.S.
Bull, 1960-11.

8. 1658, by amending the definition in the Johnson Act so as to include
gambling machines which entitle the player to receive money or property, will
bring these devices, as well as other current gambling variations, within the pur-
view of the Federal law.

The Caamaran, Mr. Williams, have you any questions?

Mr. WiLutams. T believe not. I would like to congratulate Mr,
King for this splendidly detailed and clear statement. He has done
an excellent job,

The Caammax. Schenck?

Mr. Scnexck. Thave no questions.

The Cuamyan. Mr. O’Brien

Mr. O'Briex. T would just like to ask one question. The fellow in
the bar who's judgment. is just a little bit blurred, he could probably
throw $50 into one of those machines in the course of an evening with
those multiple odds, couldn’t he ?

Mr. Kixa. $50 in an hour or less, Mr. O'Brien. You saw me drop
$1.50 or $2.00, and that didn’t even interrupt the testimony. T thin
it must be emphasized that the dimensions of the gambling on this
machine—Well, they put the one-armed bandit right out of the play,
for that reason.

Mr. O'Brrex. Tn other words, you could have a faster loss with that
than you could with the old slot machine?

Mr. Kixg. Yes,sir.

The Cramaran. Mr, Younger?
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Mr. Youncer. I think you have given a fine explanation, Mr. King.

Mr. King. Did I mention, Mr. Younger, that all of these companies
during the war, because of the quality of this electronic work they
were doing, made their E’s and collectively did a great deal for the war
effort?! You can look at the skill and the organizations that go into
these things. They are high quality electronics. ;

Mr. Youncer. They are. There is no question about that.

The Cramryan. Mr. Moss?

Mr. Moss. I hiave no questions, Mr. Chairman,

The Crnamamax. Mr. Devine?

Mr. Devise. Mr. King, can you give us a rough estimate of how
many of this gambling type machine are in operation in the country ?

Mr. Kina. The ficure of a quarter of a billion dollars, Mr. Devine,
was based on——

Mr. Devine. Not money, machines.

Mr, Kina. It was based on 100,000 machines drawing an average
of $50 a week. I will tell you the basis on which I reached that. The
production, give or take a little, has been around 20,000 a year, new
units. The average life of the machine, give or take a little, 1s 5 years.
So the production of 20,000 a year and a 5-year life would give 100,000.
Then to reach my dollar figure I multiplied 100,000 by $50, which
is a conservative estimate. I said they would pull $200 or $300 per
machine. I would say roughly 100,000. Because they are illegal, be-
cause they are operating sort of under wraps, it is very hard to make
an accurate estimate. I know that the Federal tax records, which
are supposed to apply to these, show vastly less than this number. I
believe the whole number of $250 stamps sold in recent years has been
running in the range of nine, ten, or twelve thousand. Again, nobody
is eatching up with these.

Mr. Devine. Then again, on a Gottlieb type of machine, can you
estimate how many of those are in operation m the country for amuse-
ment only ¢

Mr. Kinva. I would say, using the same process, maybe 30,000 a
year production of those, and the same life. That would be 150,000.
That could be off considerably, but it is not a reckless statement. It
is in the range of 100,000 to perhaps less than 100,000 of the gambling
machines and 150,000, one way or the other, of the amusement type.

Mr. Devine. These are a modernized electronie type of the old one-
armed bandit that has laid over on its back?

Mr. Kixe. Exactly, and more efficient than the old one-armed
bandit, for the purpose of running a gambling operation.

Mr. Devine. I wish to compliment you, too, on your testimony. I
was formerly involved in law enforcement and I can confirm your
remarks about this leading into the other types of crimes, as you in-
dicate, narcotics, prostitution, and related crimes.

That isall, Mr. Chairman.

The Cramyman. Mr. Thomson ?

Mr. Trnomson. I have no questions, Mr. Chairman.

The Cramyan, Mr. King, the Johnson Act does not cover this type
of a machine which you have explained as being a gambling machine,
per sef

Mr. Kixag. No, it doesn’t, Mr. Chairman, because this machine
doesn’t pay off in money or property. It pays off in eredit. That is
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the way it escapes one-half of the definition. And it has no drum
or reel. T believe one court—one of the death blows to the old one-
ball machine—was persuaded that the devices in the back were equiva-
lents of the drum or reel and related to the insignia on the front.
That was stretching it. But these machines have grown up in the
hiatus between parts 1 and 2 of the present definition of the Johnson
Act.

The Cuamyan. The Johnson Act applies only to machines that
pay off in money ¢ :

Mr. Kina. It has two categories, Mr. Chairman. A is machines
with a drum or a reel with insignia thereon—that is the one-armed
bandit characteristic—and which give money or property or a right
to money or property. That is one definition. If it has a drum or
reel and it gives money or property, or, in addition, it gives a credit,
a right to money or property, then it is brought into the Johnson Act
under section 1. Section 2is any machine operated by the insertion
of a coin and which, by an element of chance, delivers money or
property. —But the draftsmen omitted, “or a right to receive money or
property.” So this machine doesn’t fall under number 1 because it

doesn’t have any drum or reel with insignia thereon, it doesn’t fall
under number 2 because it doesn’t pay off in money or property. It
doesn’t pay off by shooting the coin right out. That is the area where
this and some of its cousins, other similar machines, where they have
flourished.

The Cuaman, Does the company that makes this machine also
make similar machines for amusement only?

Mr, Kina. I don’t believe currently it does, Mr, Chairman, but as T
said, it makes a large line of other amusement. devices, what is called
arcade equipment, shuffle alleys, guns, target games. So that this is

Yy no means its exclusive line, in my understanding.

Mr. Wirrtiams. Do the old slot machine manufacturers make these
thingsnow? Isit the same group ?

Mr. King. I believe most of the large slot-machine manufacturers
have dropped out of the picture, Mr, Williams. There have been many
changes in the industry. T am not intimately familiar withit. But T
do not believe that it would be fair to say that these people are the old
slot-machine manufacturers.

The Cramyax. Ts there anything to keep any company who wants
to manufacture only the amusement type of machine, if they so desire?

Mr. Kixa. Certainly not. I may be doing my clients a disservice,
because they will get enormous competition if this new law goes into
effect. Of course not, the field is open for everyone.

The Cuamyan. Is your client the only one that makes the amuse-
ment machines?

Mr. Kixe. No, sir, there are several companies. I think it is per-
fectly fair to point out that there is, indirectly, a competitive stake in
the position I am taking for my client. hecause in areas where, legally
or illegally, this kind of gambling machine is flooding the market,
there is no room for amusement devices, there is less room even for
jukeboxes. This device is such an efficient and effective absorber of
the player’s money that it simply blankets out what I would character-
ize as legitimate kinds of coin-operated machines,
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The Cramraran. There are some exclusions to the proposal in 5. 1658,
such as parimutual betting and so forth. Is the language sufficiently
clear with reference to the pinball machines to distinguish the differ-
ence between those that were designed for amusement and those that
were designed for gambling ?

Mr. Kixe. Ithink it is very clear, Mr. Chairman. I drafted some of
the original phrasing on which this is based, and I do not think it is
the best draftsmanship but T think it accomplishes the purpose, basi-
cally in this way: The first definition of the two that control the John-
son Act never has been any good, really, because it has this drum or
reel limitation. All you have to do is make a machine that does not
have a drum or reel and that is out. The second definition was a good
generic definition of a gambling device, a machine designed and manu-
factured primarily for use in connection with gambling- —which, as the
Attorney General said, this morning, puts a burden on them to show
the purpose—and which, when operated, may deliver as a result of an
element of chance, any money or property.

This is a generic definition. Any machine which is designed for
eambling and which operates this way and may deliver money or
property, that is a generic definition.

The purpose of S. 1658 in improving, and tightening the definition,
is adding to money or property any right to receive money or property.
So the heart of this act has always been, and will be, the second part
of the definition, which is being amended here by this langunage.

The Crateman. I am just wondering—I am trying to distinguish
in my own mind—how an enforcing officer would determine whether
the manufacturer designed and manufactured an amusement type
machine, or manufactured a machine for gambling purposes?

Mr. Kine. Ultimately the courts would decide, Mr. Chairman. In
my statement—and I didn’t bother to cite them here—I have set
forth half dozen cases where this kind of machine has been brought
into the State courts under the State gambling laws, where the district
attorney said, “Look, here is this chance determinating unit, here is
the payoff device, here is the reflex unit, and on this basis we nurge Your
Honor to determine that this is a gambling machine.” That distine-
tion has been made plainly by a good many courts. I think with this
generic language and the authorities—there are hundreds of decisions
on these gambling devices, it having been a running game for 60 years,
with everything that could be thought of having been tried—with this
generic language and the gnidance that the courts already have, plus
the not inconsiderable experience and authority of the Internal Reve-
nue Service, which has been over this ground from some years ago, 1
don’t think there will be any difficulty at all. T don’t fear that any
manufacturers in the category of my client who manufacture amuse-
ment, games will be penalized by this law, and I don’t fear, as far as I
can see, that any of the companies or persons who are intending to
desion and manufacture gambling devices are going to walk through
it, like they did through the original act.

The Cramyay. The Attorney General said this morning that he
did not intend to include as violations machines where a reward or a
prize would be given for so many free games.
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Mr. Kixa. Mr. Chairman, T think the Attorney General was ad-
dressing himself to the distinction that I attempted to make with re-
spect to a gambling transaction just between two persons if a bartender
wants to give a beer when somebody gets a free game on that amuse-
ment machine, or if he wants to give a free beer when somebody rolls
the dice cup, or if he wants to give a free beer to everyone who has an
odd numbered social security card, that is gambling between the two of
them. But that has nothing to do with what we are talking about,
with the organized gambling operations and the machine that is
designed to conduet an organized gambling operation.

The Cuamyax. I know it does not, but suppose, you had the At-
torney General—and this does impose upon the Attorney General a
tremendous responsibility—facing one particular situation.

Really, it is his own judgment under this language. For purposes
of discussion, suppose an Attorney General would send his enforce-
ment; officers into a given area where these amunsement machines are all
over the lot, and, so far as interpretation and the stated objectives con-
cerned here, they are supposed to be amusement games only,

Then he finds that there are schoolchildren, professional gamblers,
or anyone else, standing up playing those machines, betting $10, $20,
$100. Then he decides, “Well, that was never intended and I am going
to say that these machines come within the purview of that act,” and
takes action accordingly.

Is there any question in your mind but what the courts would up-
hold him in it ?

Mr. Kine. The courts would certainly not uphold him, Mr.
Chairman.

The Cramaran. T doubt it very seriously under the language of the
bill, if T know anything about reading language.

Mr. Kine. Forty-nine States and part of the fiftieth have State
laws.

The Caamaax. T know that, and we are not talking about that.
That is a responsibility of the local officials.

Let us see what authority we are giving to a Federal official, the
Attorney General here, and see if it does what he intends to do.

Mr Kine. If T understood you, you are concerned with the danger
that the Attorney General might, relying on this language. in his own
judgment and discretion, take action to compel the manufacturers
of amusement. devices to comply with the Johnson Aet. Ts that it?

The Crnamyan. No. With this bill. nof the Johnson Act.

Mr. Kina. Well, the Johnson Act as amended, or with this bill.

In the first place, of course, this would immediately exempt from
the Attorney General’s authority by the way this definition is d rawn,
any device that is legal in the States where it is used.

As T say, these amusement devices—

The Caammax. Everybody knows that is only the State of Nevada
and four counties in Maryland.

Mr. Kina. We are addressing ourselves now, are we not, to amuse-
ment devices, Mr, Chairman ¢

In other words, if T understood your question, it was: Is there a
danger that the Attorney General, armed with this new law, will
not only compel the manufacturers of these demonstrably gambling
devices to comply, but he might also in his diseretion try to compel the

manufacturers of amusement devices to comply ?
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Did I misunderstand ?

The Caamyman, I am trying to determine as to whether or not he
is given authority, under the bill, to determine that a certain manu-
facturer ought to not be manufacturing a certain type of machine,
and he says, “This kind of a device is not permitted under the law,”
even though there has been all along, and still is, the intent for it to
be used as an amusement device.

Mr. King. Then, I think the first answer is, as I say, any device
which, under the laws of any State, is legal, any device which is legal
under the laws of any State is automatically exempted from this
definition.

It is no longer within the scope of the act.

The amusement type machines are legal in almost every jurisdic-
tion, except where there is the free-play problem, a handful of
jurisdictions.

So talking about these two types of devices

The Cuamman. I am talking now about amusement types of de-
vices, not the other kind.

Mr. Kixc. Yes. Most of the recognized amusement types of de-
vices, and it is usually by litigation, by court decision rather than
statute, have been recognized by decisions of the highest court to be not
gambling devices within the gambling laws of the jurisdiction.

Wherever that has happened it would seem to me quite plain that
as far as that device in that jurisdiction goes, there would be no
enforcement, no possible enforcement, of S. 1658.

That, in truth, would be true if some court in some jurisdiction
said that this gambling type machine was not a gambling device.

The Caamaan. Inother words, you say that the amusement type of
devices that you refer to here are legalized in most of the States of
the Union ?

Mr. King. Yes.

The Caaryman, Do you have a record of those States?

Mr. Kinc. I believe so. I believe I could easily summarize the
States which have held that the free game, per se, is a thing of value.

That means you have the three elements. You put your money in.
Everybody concedes that on a pinboard table there is some chance and
some skill. Nobody has ever successfully argued that it is all skill.
So, you have your money, your consideration, you have your chance,
and if the free game you win, to play the machine, is a thing of value,
then you have a prize, and the three elements of gambling, and these
machines would be illegal.

There are other variants that do not have the free-game attach-
ments at all. T think T could quite easily indicate generally, anyway,
the jurisdictions where these machines are illegal or where there is a
question about them.

The Cramaan. Would you supply for the record the States where
amusement type of pinball machines, as we are referring to here, are
legal? Can you supply that for the record ?

Mr. Kina. Yes, I will.

(The information referred to above follows herewith :)

Since the amusement type pinball machines which award free games strictly
as part of the amusement feature are legal in most jurisdictions, I shall try

to enumerate those where the devices have been ontlawed by statute or by
applicable court decision. The problem arises over whether the free game,
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per se, is a “thing of value”. Most courts have held that it is not valuable-
and hence that the machine is not a gambling device hecause it gives no “prize”.
The leading authority on this point is Washington Coin Machine A ssoe, v. Calla-
han 7Y App. D.C. 41, 142 F, 2d. 97.

I should also eaution that in some areas the legality of these machines has
never been formally passed upon, and that there are local municipalities, ete.,
which have banned or restricted their use by local ordinance. But the only
States which presently treat them as gambling devices are: New York, Con-
necticut, Florida, Texas, Iowa, Wisconsin, and Ohio.

New York and Florida have an identical statue (MeKinney's Consol. Laws
Anno., Penal Code Section 982: Fla. Stats. Anno. Section 849.15), which specifly
among the considerations which may not be given by a coin device any “thing
of vilue * * * or the nser may secure additional chances or rights to use such
machine, apparatus or device,” In Florida this has been interpreted to include
free games by 1942 Op. Atty. Gen. 762, and in New York, in People v. Graren-
horst, 32 N.Y.S. 2d. 760 (though in the Gravenhorst case the court was actually
considering a gambling type machine.)

In Connecticut the statute (Conn. G.S.A. § 53-278) is zeneral, but has recently
been interpreted by the courts to include free games in Farina v. Kelly, 162 A.
2d. 517. 1In the Farina case, also, the court was actually considering a gambling
type machine. And compare Orystal Amusement Co, v, Northrop 118 A.24. 467.
In Texas, the statute is general (Vernon's Penal Code Anno., Art. 642a, for-
merly Art. 619) in specifying that the machine will be regarded as a gambling
device “if anything of value is bet thereon.” The Texas courts have specifically
held that free games, per se, are things of value. Hightower v, State, 156 S.W.
24. 327 (Tex. Civ. App.) ; Martin v. State 162 S.W. 24, 722 (Tex. Crim. App.).
In Towa (Iowa Code Anno. § 726.5) the statute proseribes any “deviee with an
element of chance attending its operation” and the Iowa courts have held free
games to be things of value, State v. Wiley 3 N.W. 2d. 620. In Wisconsin,
where the statute is general (Anno. Wise, Stat. 3 45.01) free games have been
ruled to be things of value by 30 Op. Atty. Gen. 470 (1941).

And similarly, in Ohio, the general statute (Page's Ohio Rev, Code Anno.
§ 2015.15) has been interpreted by the courts to include free games as things
of value. Westerhaus Co. Inc. v. Cincinnati 135 N.E. 2d. 318.

Mr. Witrrams. In those States where free games are considered to
be something of value, and which prohibit the operation of that type
of pinball machine, would it then be incumbent upon the Attorney
(General to declare that to be a gambling device if shipped into those
States?

In other words, would that type of machine be subject to this act if
1ts destination were one of those States and not subject to the act if
its destination were in one of the States in which it was legal ?

Mr. Kine. No, in my opinion, anyway, Mr. Williams, it would not,
because the thrust of this definition is the opposite. The thrust gives
the Attorney General, in my opinion, a clear standard of what is a
gambling device. He has the burden, of course, of exercising a prose-
cutive diseretion, but you have to exercise that in every case—is it a
crime or isn’t it? e has to determine, under the new language that
this bill would provide him as a guide, whether or not the machine is
designed and manufactured for gambling and whether it performs the
named functions; distributes, by an element of chance. money or prop-
erty ora right to money or property.

If he decides that it is that kind of a machine, then the exclusion
would simply exempt machines that he has otherwise found to be
gambling devices.

So, he would not have any obligation to enforce the provisions of
this act with respect to the shipment of a device that he found not to
be a gambling device into areas where their public policy held them

to be the contrary.
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Mr. Wirtiass, In other words, the Attorney General can make a
finding that any given machine is not a gambling device, not with-
standing the fact that the State into which it is being shipped may
have decreed by legislation or court order that it 1s a gambling
device?

Mr. King. Yes.

Mr. Witriams. And in that case, the Attorney General's opinion
prevails?

Mr. Kina. This would all ultimately be resolved by the courts, of
course. But in that case, if the Attorney General decides that this
particular machine is not a gambling device under the standards set
forth by Congress in S. 1658, then it does not matter that some State
under policies of its own has held it to be a gambling device.

For instance, there are, in local jurisdictions, city councils, just
the point you raise. It is a problem sometimes. School kids go around
and there is no gambling, but the school authorities just do not like
these around. So, a local ity ordinance will either ban these things
or put them outside of school districts. Sometimes they will do that by
just putting them under the ban of gambling devices.

That is a local policy problem that really, in my opinion, would
not be within the sweep of this act or a concern of the Federal Gov-
ernment, in controlling interstate commerce.

Mr. Witriams. As I understand it, this bill goes to the transporta-
tion of these machines in interstate commerce.

Mr, Kixa. Yes, sir.

Mr. Witiams, Of course, once it reaches the State where the
operation of it was in violation of the law, then the State law would
take over there.

Mr. Kixa., Or if it is manufactured in the State—one of the large
manufacturers of the old one-arm bandits today is up in Maryland—
he can serve the Maryland market with no problem under the John-
son Act.

The Cirammax. Did the Senate include an amendment to the ef-
fect that it would not be applicable to a State where the State had
legalized this particular type of machine.

Mr. Kinc. Yes. And thisalters the original Johnson Aect structure,
Mr. Chairman. The original Johnson Act said that the interstate
transportation of these devices is illegal except to or from a jurisdic-
tion which expressly passes legislation authorizing the importation of
the device.

This was a rather new wrinkle in Federal draftsmanship. It puts
the burden on each State legislature to pass a bill that said, in ef-
fect, “We do not want the Johnson Act to apply in our jurisdic-
tion.”

I think the Attorney General explained this morning that Nevada
did that. Maryland has never done it. 3

So, Maryland has never taken this positive step that is necessary
to exempt itself from the operation of the Johnson Act. As I read
this present language it eliminates that requirement and just says
now that if the device is legal under the laws of the jurisdiction, then
importation and exportation to and from that jurisdiction are not
covered by the Johnson Act.
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The Cuamman. I thought you answered just the contrary to Mr.
Williams® question of a moment ago. That is the reason I asked
you. .

Would this proposal be applicable to coin-operated bowling
alleys?

Mr. Kixe. In my opinion, clearly not, because they do not give, by
the elements of chance, a right to receive money or property. Bowl-
ing alleys are generally recognized to be games of skill. T do not
know whether you could argue that there is an element of chance in
shuffleboard or not, but that would be the first question that you would
have to pass on. The second question would be whether there was any
kind of payoff, any kind of reward, money, property, or a right to
receive money or property, controlled by the operation of the ma-
chine.

The Cramyan. You do not think it is applicable to shuffleboards,
then ?

Mr. Kina. No, I donot,

The Caamyan. What about mechanical ouns?

Mr. Kixa. No, for the same reason, Mr. Chairman. There are
giving amusement, really. You pay your coin and you shoot the
gun or you play the shuffleboard, whatever.

You are simply buying the use of the machine.

The Cramyman. Are there any further (uestions?

Thank you very much, Mr. King, for your testimony and the
demonstration which you have brought to the committee which, of
course, will be referred to in the record in the best possible way the
reporter can do it.

I imagine it is going to be interesting reading. T know you have
gone to some length to get these machines here and we want to thank
you for your troubles and courtesy in bringing this testimony to us.

Mr. Kixa. Thank you, Mr. Chairman.

May we withdraw the machines now, or will the committes have
further use for them or desire to look at them? We would be glad
to set them up and leave them in the back of the room if the committee
feels it would like to look at them further.

The Cuammax. As a matter of expedition, and in order to make
way for the usnal work to go on here. it might be advisable to remove
them entirely.

Mr. DeviNe. May I ask one question before the witness leaves?

The Cramyan. Yes.

Mr. Devine. Mr. King, is there any need for those three items that
you pointed out, and I cannot, give you the names, but the business
at the top, and the bottom, on the gambling type machine, need for
those to exist in the machine unless it is a gambling device?

Mr. Kine. None whatsoever.,

Mr. Devine. And those are not present in the machine designated
as a machine for amusement only ?

Mr. Kine. That is correct. It would be completely uneconomic
and a waste to put them in.

Mr. Deyixe. Then, perhaps this is an oversimplification, but that
is a test that could be used by the court or by the U.S. attorney in
determining whether the machine in question was manufactured for
gambling purposes?
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Mr. Kixe. For this machine, Mr. Devine, this gambling type of
machine. But I would hope that the committee would not try to
deseribe these three features, as in 1951 they said “drum or reel with
insignia thereon.” The generic definition which is here, which de-
sceribes a machine not in terms of what it looks like or what its com-
ponent parts are, but in terms of what it does, is a much easier
standard to enforce.

It is sort of like making a murder a crime, instead of talking about
murder with an ax, murder by poison, murder by strangling, and that
sort of thing.

Mr. Devine. But for the record, would you again say what each
of those three things are, the top business you referred to, and so
forth?

Mr. Kina. Yes. Three of the features that most clearly distin-
guish this particular gambling adaptation of the pinball machine
are, first, the multiple chance selector device, which is a series of
rotors that operate by chance in the back of the machine, which are
motivated when you drop a coin in the front, and they operate in-
dependently of the play so when you drop a dime the rotors go
around and may or may not give better odds. That sets the odds.

The second feature is the knockoff button replay feature which
makes it possible to convert free games won on the machine into a
record locked inside the machine, as the free games are knocked off
and paid off.

The third device that I mentioned, which simply is expensive and
would not be on a machine that was not adapted to gambling, is what
is known as the reflex unit which automatically corrects the odds to
keep a certain level in favor of the house. What this device does
electronically is really the equivalent of putting plugs in the old one-
arm bandit rachets.

Mr. Devine. But there is no need for any of these three devices in
a machine for amusement only, is that correct?

Mr. Kine. That is correct; yes, sir.

Mr. Devine. Thatisall. Thank you very much.

The Cuaraan. I notice in the Senate report on S. 1658, there is
included a letter from the Department of Justice, containing the
following statement:

While the proposed bill thus covers only pinball machines which are “de-
signed and manufactured primarily for use in connection with gambling,” it
has been suggested that specific language be included in the bill permitting
pinball machines to be imported into States where such machines are lawful.
The following langunage would embody this concept in the proposed bill.

Amend section 3 of 8. 1658 by adding the following proviso at the end of the
first proviso: “Provided further That it shall not be unlawful to transport in
interstate commerce any device commonly known as a pinball machine into
any State in which the transported device is specifically enumerated as lawful
in the statute of that State.”

Do you know for what reason that language was not included?

Mr. King. No, I do not. I do not think I am familiar with that
proposal, except that it was probably taken care of in more general
terms by the proviso at the beginning.

I would rather imagine that the Senate, instead of talking about
pinball machines, which would be, again, getting into this generic
problem——

79618—62——35
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The Caamyan. Where isthe language you refer to?
Mr. King. At the top of page 2, line4, S. 1658 :

Provided, That the provisions of this subsection shall not apply to parimutuel—
and then there was added—

or other betting or equipment or materials used or designed for use at race
tracks—

and then was added—

or other licensed gambling establishments where betting is legal under appli-
cable State laws.

Those phrases were added by the Senate and T imagine they were
added to remove from the definition gambling materials in these
categories.

The Crarryax. It just does not seem tome that that covers what the
Deputy Attorney General, Mr. Byron R. White, mentioned at all.
This refers to licensed gambling establishments where betting is legal
under applicable laws.

This has to do with pinball machines that are lawful in the State,
that do not come in the category of the gambling devices,

Mr. Kine. I was only speculating because that language was added.
Actually, in my own opinion, that is not necessary because the defini-
tion of “manufactured and designed primarily for use in gambling”
is a perfectly adequate and clear definition, and it would be unneces-
sary, and it might be a trap, if you tried to specify pinball games of
one category, pinball games of another category, and other devices
down the line.

The Cramyax. The only reason I raise this question is because I
think it should be well to determine who is to come under it and who
is not.

I do not think we should say it is not intended for one purpose and
then later on find out that it has been interpreted differently. That
is the only thing. Of course, the simple way to do it is just to say
that all of them are covered or not. covered, and then everybody would
know where they are.

Mr. Kine. The state of the law for the last 11 years has been pre-
cisely the converse, Mr. Chairman. In 1951, when the original act
was passed, the intent was to strike out this kind of gambling opera-
tion, and the intent is still there.

The effect has never been accomplished.

The Cuamman. T am encouraged somewhat by all of this diseus-
sion about giving as much recognition to the State law as possible.

Thank you very much. We appreciate your testimony.

We will now be in recess until ’Fhumday morning at 10 o’clock.

(Whereupon the hearing in the above-entitled matter recessed at
3:45 p.m., to reconvene at 10 a.m., Thursday, January 18, 1962.)
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THURSDAY, JANUARY 18, 1962

HousEe oF REPRESENTATIVES,
CoMMmIrTEE oN INTERSTATE AND FOREIGN (COMMERCE,
Washington,D.C.

The committee met at 10 a.m., pursuant to call, in room 1334, New
House Office Building, Hon. Oren Harris (chairman of the commit-
tee) presiding.

The CramyaN. Let the committee come to order.

The committee will continue hearings this morning on H.R. 3024,
introduced by our colleague from Florida, Mr. Cramer; H.R. 8410, by
our colleague from New York, Mr. Halpern; and the Senate bill, S.
1658, to amend the act prohibiting the transportation of certain
gambling devices in interstate and foreign commerce.

I observe that we have a good many witnesses to be heard yet. I
have a number on the list and we will do our best. to accommodate
everyone as expeditiously as we can and T would like to ask the
patience and indulgence of all those who wish to be heard. The com-

mittee will try to hear everyone who desires to be heard on this
subject.

We have several of our colleagues here interested in this program
and at this time we should be glad to hear Mr. Cramer, the sponsor
of one of the bills.

STATEMENT OF HON. WILLIAM C. CRAMER, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF FLORIDA

Mr. Cramer. Thank you, Mr. Chairman.

The Cramyax. We are glad to welcome our colleague from Flor-
ida. We appreciate his interest in this subject which he has mani-
fested over a period of years.

Mr. Crazer. I thank the committee and appreciate the opportunity
of testifying before the committee in behalf of this legislation, favor-
ing it, having introduced it as far back as May of 1959. At that time
it was recommended by Attorney General Bill Rogers, it being one of
the numerous weapons proposed by the Attorney General then, and
proposed now by Attorney General Kennedy, that would have the
effect. of stamping out syndicated and organized crime. That was the
announced objective of the proposed legislative measures.

At the last session, as I am sure the members of this committee re-
call, the Judiciary Committee of the House, somewhat different from
the action taken by the Judiciary Committee of the Senate, had juris-
diction over some seven of these anticrime bills. TFive of them were
yassed by the Congress last session. On the Senate side in the other

dy, the Judiciary Committee took jurisdiction over this bill as well.
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I had introduced a bill which included this. along with other measures,
in an omnibus bill form that would have had the Judiciary Committee
of the House act, as did the Judiciary Committee of the Senate on all
the matters.

However, T am delighted that the Interstate and Foreign Commerce
Committee is, as it properly should from a jurisdietional standpoint,
handling this particular legislative matter.

As I say, the objective and purpose of this total package of bills
was to primarily fight organized and syndicated crime and gambling
activities. It perhaps is not in some’ instances the gambling itself
that is as 113[}!‘9hu:1.~sihlle as some of the byproducts, such as prostitution,
on the syndicated gambling operations basis, which are known to
exist, the byproducts of which, for instance, in my district, are 22
unsolved gangland-style murders. I

This is the reason for my initial interest and concern ahout syndi-
ated erime’s national activities in this count ry. It is common knowl-
edge that from five to ten thousand dollars is the cost for the Mafia,
or for the Black Hand, of getting rid of competition, for instance,
in the Bolita rackets where they exist, in the numbers game. If you
have competition you get rid of them by paying someone to come in
and do the job and move out, and that is what has happened. For
instance, in my district there are 22 unsolved gangland-style murders
that have been known to arise out of gangland syndicated criminal
activities.

There is no question but what, to some extent, slot machine opera-
tions are a part of this total national picture. The total national
cost of this syndicated operation, in addition, of course, to the under-
mining of the basic morals of our communities, is approximately $22
billion a year that is taken from the pockets of the people of this
country, with, incidentally, little income tax being paid on it, by
the syndicated gangster-type activities throughout the Nation. This
is the testimony of the Attorney General and of J. Edgar Hoover
as well: so we are not dealing with a small matter.

This is part of a total large package that includes prostitution, that.
includes narcoties, that includes in addition to that the efforts to
try to control in many places in this country the local sheriff, the
local law enforcement authorities, and thus undermines the basic
governmental structure of our country as well.

Therefore, put in that context, and in the context of this being
part of a total anticrime package, I think it gains greater significance
than perhaps an examination of the bill itself might indicate.

Now, last year the Judiciary Committee of the House enacted, as
I say, some five measures, one of which is similar to this in some
respects, outlawing the transportation of “wagering paraphernalia™
in interstate commerce. This did not come before this committee
because it was an amendment to title 18 of the criminal statute. and
therefore went to Judiciary. Probably it involves some of the ques-
tions that are involved in this legislation as well. For instance. in
legislating on that matter, bingo was specifically excluded in the
report and the Attorney General testified and it was generally agreecl
that bingo was not intended to be included, in that it was not within
the reprehensible realm of syndicated gangster-type activities that
was at the heart of the purpose of this legislation as a total package.




GAMBLING DEVICES 65

S0 we solved that problem, speaking of the Judiciary Clommittee, as
I recall, by including in the committee report a greater explanation of
exactly what was intended by the definition to be included and ex-
cluded without specifically describing each and every type of “gam-
bling paraphernalia.” That might be of some assistance to this com-
mittee in considering some of the obvious problems that arise as a
vesult of the definition contained in the legislation passed by the
Senate and the legislation which I introduced as well.

I realize there are some problems in this legislation, but the need
for it. outweighs the problems which can be met by this committee and
by the Clongress in attempting to define what is intended to be included
in “gambling devices.”

I have a statement that T would like to submit for the record and
then I would be glad to discuss the bill itself in greater particular,
hoping that my testimony may be of some help to the committee.

[ would like, for instance, to take just a minute to discuss the bill
which T introduced, which is H.R. 3024, which was introduced on
January 23, 1961, and previously in 1959 in the 86th session of Con-
oress, as I say, as recommended by then Attorney General Bill Rogers.
I discussed this matter with your distinguished chairman. 1 am sure
he recalls. He at that time expressed a great deal of interest and, as
I recall. considered introducing a bill himself, and I believe the chair-
man did, on the similar subject matter.

The Senate bill, so far as I am concerned, in its amendments, is ac-
ceptable and is preferable so far as the amendments are concerned over
ihe bill which T introduced. I am sure that the committee is familiar
with their efforts, No. 1, for instance. to try to eliminate the foreign
commerce aspect of the bill.

I do have one question, if the committee has hefore it the Senate
bill, S. 1658. On page 1 of the bill the other body eliminated under
section 3. line 22, its application to foreign commerce. As I say, 1
have no objection to that. Tater on in the bill, in subsections (a), (b),
(¢). (d).and (e), where the registration provisions are contained, the
act does refer to registration where the person involved or the man-
ufacturer is engaged in interstate or foreign commerce, as you will see
on line 3.

[ think the committee would do well to clarify whether it was the
intention of the Senate—and a reading of their report doesn’t indicate
it ; they specifically wanted to exclude its application to the manu-
facturer of gambling devices that are transported in foreign com-
merce—at the same time, however, to require registration on the part
of manufacturers and other persons dealing in this equipment, even
though it were to be transported in foreign commerce.

The Cramyax. What kind of equipment are you referring to now ?

Mr, Cramer. The gambling devices which are defined in the hll.
I wonder when it comes to the registration section whether it was the
intention of the other body to include those manufacturers, for in-
stance, who only transport in foreign commerce under the registration
Provisions.

In other words, there seems to be an inconsistency. Foreign com-
merce is excluded from the eriminal prohibitions, but it is included in




66 GAMBLING DEVICES

the registration section. Does the committee see the point? In sec-
tion 3(a) it reads:

It shall be unlawful for any person during any calendar year to engage in the
business of manufacturing, repairing, reconditioning, dealing in. or operating
any gambling device if in such business he buys or receives any such device
knowing that it has been transported in interstate or foreign commerce, or sells,
ships, or delivers such device in interstate or foreign commerce * * =,

It is obvious if it comes in in foreign commerce, ves, it should be reg-
istered, but suppose he manufactures it for shipment in interstate
commerce? Must he register? I just suggest that the committee
consider that possible inconsistency in the draftsmanship of the bill
itself.

The Cramyman. You say it does exclude foreign commerce ?

Mr. Cramer. It does not. The prohibition does not, but the regis-
tration section does include foreign commerce, so it is obvious if a
piece of equipment comes in in foreign commerce the person dealing
n it, yes, should register; but suppose his business is solely for the
manufacturing of equipment to be sold in foreign commerce? Then
it is inconsistent to say that there is no prohibition against it. but that
he must register.

If the committee will read—I am sure you are familiar with it—the
Senate report you will see where the Senate intended to, and I think
properly so, strike out the criminal prohibition as it relates to ship-
ping in foreign commerce.

The Cramman. I would say to my colleague that I have heard a
great deal of discussion about the report and what it intended, and we
did ask the Attorney General some of these matters, but it has been
my experience in observing matters of this kind, where it seeks to get
to a particular problem, that when those who administer it want to
get to a problem and use the language of the bill in getting to it, they
pay little attention to what is in the report. That is the thing that
concerns me about legislation of this kind where eriminal penalties are
involved, and T think the gentleman, being an astute lawyer and a
very good one, and a very capable and able member of the great Judi-
ciary Committee of the House, knows that it is the language that is
included in the law itself that those who are going to get at the pro-
posed or intended violation are going to depend on, and they are not
going to pay much attention to the report.

They may for the next year or 5 years, but from our experience in
observing what has happened over the long pull of many years I think
the gentleman knows we have to be in criminal matters as specific as
we can in order to meet the constitutional requirements in dealing
with this kind of legislation. That is the reason that I would say to
the gentleman that I think you beter be talking in explicit terms as
to what should be included in the language itself.

Mr. Crayer. T agree with the chairman’s basic premise. Obvi-
ously in a criminal statute it should be as specific as it is possible to
legislate in accomplishing the needed objective. There isn’t any
argument as fo the needed objective of stamping out organized and
syndicated eriminal activities in this country in my opinion.

Then the next question is: So how can we accomplish it? The
committee is certainly going to have to give consideration to proper
definitions and T think it is proper that the committee should haar all
the available evidence on the question of proper definitions. I would
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have no objection of course to the committee clarifying wherever it
was needed in order to make it as specific as possible, but not destroy-
ing the accomplishment of the objective. I agree with the chairman’s
observation.

The Cuamyman. I am glad to have the gentleman’s comments.

Mr. Cramer. We met with the same problem, I say to the chair-
man—I was trying to be helpful in pointing it out—in the judiciary.
We were met with that same problem and that was the way we solved
it. because it was the only alternative available, the objective that must
be served being essential.

The Cramaman. I agree with the gentleman, and the gentleman’s
committee did a good job, but I would say in all frankness to the
gentleman with respect to one of those bills that was passed, which
the gentleman had a great deal of interest in and certainly it was
very good legislation—all five of them were in fact—I know from
what has already been done in the administration of it, notwith-
standing the assurances in a letter which was placed in the record
from the Attorney General and signed by him, and the court that
prevailed, and from the gentleman’s committee in the statement on
the floor of the House, that in looking into some of the things under
the provisions of that law already those who have been investigating
frankly say they do not know where they stand, and 1 don’t think
they do either.

Mr. Crayer. Which bill is the chairman referring to?

The CramrmaN. That having to do with the transportation of any
person in interstate transportation for the purpose of promoting
gambling.

Mr. Cramer. Yes: the interstate travel.

The Caamryvan, Yes.

Mr. Cramer. Of course T assume that when the executive appears
before a committee and testifies, it is doing so in good faith, and when
it says its intentions and its objectives arve such, to stamp out or-
ganized syndicated criminal and gambling activities in this
country

The Cramyman. There is no argument about that.

Mr. Craxer. I am not saying there is, and this is the objective that
in carrying it out administratively the Justice Department and the
FBI are going to uphold, and in good faith I think that the Congress
has a right to rely on that. Now, if they don’t live up to that pres-
entation to the Congress, T can certainly be sympathetic to the chair-
man’s observations.

What the Judiciary Committee intended to do was to spread the
objective all over the record of the hearings on the floor of the House
and in the Senate hearings I testified before the Judiciary Subcom-
mittee. I sat on the subcommittee. There was no question in the
minds of the members as to what they were intending to get at and
I cannot understand why there should be in the mind of the Attorney
(eneral in enforcing it.

Mr. Dixcerr. Would you yield to me very briefly at this point?

The Crratryaxn. I am sorry to interrupt the gentleman, but since he
dealt with these problems and there is overlapping jurisdiction, which
we recognize, and certainly with the interest of the members of this
committee and the interest of his committee, as I knew something
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about these problems I wanted to use the experience. We always
utilize our experiences in order to clarify whatever we are trying to
do for the future. Yes: the gentleman from Michigan.

Mr. Dixeern. Mr. Chairman, I have been very much concerned
about. the same problem that the Chair has raised af this time and
that is the problem of having this bill sufficiently clear and concise
to adequately warn and apprise persons to be charged under the
statute with the nature of the offense against them,

I am sure the gentleman is aware that basic statutory and con-
stitutional law requires that a statute be specific enough in all regards
to inform any person to be charged thereunder with the nature of
the criminal offense with which he is charged. Am I correct?

Mr. Cramer. I just agreed with the chairman that obviously Con-
gress should attempt to be as specific as possible,

Mr. Dingern. It is a basic constitutional requirement that it be
sufliciently specific to apprise the defendant of the charges against him.

Mr. Crasmer. It is obvious a man has to know he is committing a
crime, naturally, before he is guilty of it.

Mr. DiNeern. And to know exact ly what the charge is under the
statute. This is a constitutional requirement. A second thing that
has concerned me about this is we are creating a vast body of legis-
lative history on this statute. As I understand it. vagueness which
requires legislative history to correctly construe the nature of the
criminal offense does not sufficiently meet the constitutional require-
ments to satisfy and to make a valid statute. Am I correct on that ?

In other words, what T am saying is this: When a eriminal court
must look to legislative history to understand what the Congress had
in mind, then the statute is not sufficiently explicit to meet the con-
stitutional requirements. Am I correct on that point ?

Mr. Craxer. It is up to the court to determine the fundamental
constitutional question as to definition. I don’t think that even the
wording that is presently in the proposed legislation would violate
the constitutional provisions that you mention, the constitutional re-
quirements, but 1 say that from the standpoint of good legislation
this committee should attempt to be as specific as it can, and if it
determines that instead of generally describing these gambling devices
it should specify them, the committee has that authority.

Howevyer, in doing so you are running the risk of those persons
involved in manufacturing this equipment and those who get the
profit from it, which are really the ones we are after of course, that
they would devise a new machine which is not within this definition,
which is exactly what they did when the previous Johnson Act was
passed. You have to have a drum, you have to have a coin. so they
devised something that didn’t have a drum or wasn’t coin operated
and they got around it.

That is why the language is broad without specifically deseribing
each and every piece of equipment, beeause it would have temporary
applieation.

Mr. DixgeL. Mr. Chariman, T appreciate the chairman’s kindness.
I would like to pursue this matter a little later.

The CramyaN. As soon as the gentleman finishes his testimony I
intended to give every member a chance to ask a few questions.
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Mr. Cramer. My testimony is about completed, but to further help
clarify this travel in interstate commerce, of course I just mentioned
the syndicated, ganster-type, sawed-off shotgun, killings where they
blow off the head of the person. They always aim at the head so he
can’t talk, even if they don’t kill him. They don’t mind shooting him
in the presence of his wife, which happened in 1960 in my district.
The husband and wife were stepping out of the automobile, coming
home fairly late at night, and somebody steps up and shoots him.

I am sure the distinguished gentleman from Florida, Mr. Rogers,
remembers reading it in the paper. Someone stood up and fired =
sawed-off shotgun and practically blew his head off, and there have
been a number of these, right in the presence of his wife as he stepped
out. of the automobile, the implications being clear that the person
involved was involved in a gambling activity.

This person and some of the other killers mnvoived in the 22 killings
must have been shipped in and out. The present sheriff sent a letter
to the Attorney General, for instance, a few years ago, and asked the
Attorney General to let the FBI come in and investioate this ease.
The Attorney General said “No,” he didn’t have jurisdiction because
there was no Federal erime involved.

The objective of the travel statute was to permit the FBI to come in
and principally to help the local law enforcement officials, making
available to them the factual information that only an interstate
investigative agency like the FBI could find out. The person doing
the killing shipped in and shipped out with the local law enforcement
hands being tied. That was an example of the concept behind the
entire State travel.

It is done otherwise, in prostitution, and everything else. It is
common knowledge that the prostitutes are shipped in, stay in a place
for a few weeks, and then they are shipped out. They go to another
place. They are shipped out to another place, and this is a nationally
syndicated operation. This is why the local law enforcement officials
have difficulty. That is why their hands in many instances are tied.
They don’t know who the prostitutes are, because they don’t stay long
enongh to be apprehended; so these are the problems and that was the
concept behind the interstate travel, and I trust the Attorney General
will administer it in accordance with his own testimony before our
committee, and likewise this legislation,

It is obvions that the objective of the legislation is to plug the loop-
holes of the Johnson Aet, which in its present wording of course
eliminates the nondrum type of gambling device and also eliminates
the noncoin type in its second provision 1f it doesn’t actually deliver
a price, if it is a eredit that is given instead.

The coin-operated machine manufacturers are not really the cul-
prits. The culprits are the ones who buy the machines who are
involved in nationwide or areawide syndicated erime activities.
They are the ones that the administration is after and it is my
objective to try to do something about, not the corner drugstore that
isn’t involved in this problem at all, so the concept of the legislation
was to try to plug the loopholes.

If the legislation itself is not artful enough to accomplish it, cer-
I}lilll_\‘ this committee should in its wisdom consider proper amend-
ments to accomplish that objective. Of course the registration section
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is one phase of it that is presently in existence as it relates to the
“one-armed bandits” or the slot machines.

This bill merely proposes to make it a more workable device to make
it possible to enforce tﬁm criminal provisions. 1 think the legislation
is essential in this general fight against organized and syndieated
crime. It isone of the arms. There are two more still in the Judiciary
Committee that I hope we will be able to pry loose this year. Im-
munity of witnesses is one. Obstruction of investigations is another.

I hope we can pry those loose and I think if this package of some
eight pieces of legislation, five of which the Congress passed with
substantial majority last year, will all be enacted into law, then we
can see if it will stamp out organized crime. It certainly should go
a long way toward accomplishing our objective, and then Congress
can take a look at the problem again.

The thing I want to impress on this committee is it has far more
significance than just this one piece of legislation before the commit-
tee. Obviously there are going to be a number of people testifying,
for instance, on the basic question of whether or not the exclusion from
the application of the statute of those States that make the use of cer-
tain pinball machines and such legal, which the Senate attempted to
exclude, was adequately accomplished or not. That is something this
committee should consider as well. If statutorily, it is legal within
the State, then obviously the Federal Government should recognize
that in legislating on the general national question,

I would be glad if I can, Mr. Chairman, to be of any further help
to the committee.

(The statement of Mr. Cramer follows:)

TESTIMONY OF HoN. WriLLiaM C. Cra MER, A REPRESENTATIVE IN CONGRESS FroM
THE STATE oF FrLoripa

Mr. Chairman, in the last session I introduced H.R. 3024, the same as the bill I
introduced in the session before, to implement the recommendation of the Attor-
ney General that the 1951 law forbidding the “interstate transporation of any
gambling device,” which now applies only to slot machines, should be broadened
to include any other device manufactured specifically for gambling purposes,
and also to prohibit the shipment of such gambling devices out of the country.

I eannot, thus, recommend too strongly again that consideration be given to
legislation designed to curb and to put out of business the nationwide syndicated
ricketeers and hoodlums who have exhibited a remarkable talent for escaping
the clutches of Federal, State, and loeal law, all the while hiesting the good money
of our citizens in an overall gambling operation that runs into 22 billions of
dollars.

I am not alone in my desire to stamp out the illicit transportation of gambling
devices, which might not make the racketeers lily-white but which would help
to fatally hit them in their pocketbooks. Indeed, T am supported not only by
the recommendations of the Attorney General but also by those of his predeces-
sor, Mr. Rogers. In addition, the Post Office Department, the Secretary of Com-
merce, and Mr. Hays, in his capacity as Assistant Secretary of State, all failed
to raise any objection to this recommended legislation. Nor did the Interstate
Commerce Commission ohject.

I think that we are all aware by now, especially after so many years of hear-
ings by the McClellan and Kefauver committees and by others, that orzanized
crime has gained a fantastically effective foothold in our soclety. Millionsg of
people unwittingly contribute to the coffers of the racketeers by gambling away
their funds, often on a pathetically small basis. But by placing small bets, they
are also unwittingly financing prostitution, bribery, corruption of loeal officials,
and narcoties, for the funds to carry on these activities come from gambling.

The hearings held the past few vears have also brought out the intricate organ-
ization that holds gambling together. Bossed hy a few, organized gambling has
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its outlets in nearly every section of the country. The local gambling overseers
are closely related to one another, often through family connections, But of one
thing we can be positive—the prohibition of the intersate shipment of gambling
devices from State to State would severely erimp the involved web of gambling,
if not eliminate it altogether., And without gambling funds, the other illegal
aetivities would largely dry up.

In recommending the legislation, as did his predecessor, Attorney General Bill
Rogers, the year before, Attorney General Kennedy stated, when he appeared
before the Senate Committee on the Judiciary in support of legislation to curb
organized crime and racketeering last June 6, that the 1951 Johnson Act for-
bidding, in general, the interstate transportation of any gambling device and
requiring manufacturers of and dealers in gambling devices to register annually
with the Attorney General, contains serious flaws and loopholes, He said that
a major revision is necessary.

The Johnson Act, Mr. Chairman, covers the so-called one-arm bandit.
While it is effective as far as it goes, it hardly covers the main inventory of
gambling equipment. Noticeable by their absence of inclusion are roulette wheels,
pinball machines, and similar devices.

While the one-arm bandit is a continuing menace to society, other equipment
constitutes an equally serions menace, and this of necessity includes the roulette
wheel, which is a source of vast funds for the hoodlums. In certain sections of
the country, the wheel is almost king of its domain, meaning that its very pres-
ence constitutes influence, for in gambling centers the game of roulette is an
attraction of unbelievable sorts.

What is sought is an expansion of the Johnson Act, one that will extend to all
gumbling devices.

The Attorney General only the day before yesterday testified before this com-
mittee that: “Hearings of the Select Committee on Improper Practices in the
Labor and Management Field established that the ingenuity of the gamblers has
proved more than equal to the Johnson Aect. The time has come to tighten the
law to cope with new devices not covered by the Johnson Act but which are
clearly nsed for gambling.”

Continued the Attorney General: “Testimony before the select committee
established that many of these machines appear to be amusement-type games
but are really subterfuge devices. They are not controlled by the Johnson Act
becanse they are not coin-operated, do not pay off directly, or because they have
no drum or reel as in conventional slot machines * * *"”

Clearly, Mr. Chairman, we are now dealing with a problem in semantics. It
geems clear that the gamblers have been able to continue on with their nefarious
activities by utilizing machines not covered by the Johnson Act, or have possibly
come up with substitutes,

Also proposed under the new legislation is a provision that requires persons
engaged in business involving gambling devices, knowing they have been trans-
ported in interstate commerce, to register with the Attorney General. I heartily
favor such a requirement.

May T say that T am pleased and heartened fo note the Attorney General’s
great interest in stamping out the evils that allow organized crime to flourish in
this country. And, may T again suggest to him, and to the Congress. that the due
and nroper consideration be given my previous proposal that an Office on Syndi-
cated Crime be created.

As T snggest in my testimony before the Honse Committee on the Judiciary
on last May 17, in support of antierime legislation, it wonld be the duty of this
Office to “assemble, correlate, and evaluate intelligence procured by other ngen-
cies, hoth Federal and State. relating to the onerations of organized crime.”

The Office on Syndieated Crime wonld fill in the missing gaps. To me. it is
absurd that we do not have in this country some official entity charged with the
responsibility of keeping track of the heodlums and what thev do. More specifi-
eallv. this Office wonld fake over the task of cha sine down facts and fiznres that
wonld make the detection and ersnsure of erime so mueh easier. At nresent, one
sheriff has to go to the next sheriff, and so up the line. in order to ascertain the
proner facts,

The Office on Syndiented Crime wonld serve as a nerve center for a coordinated
war on racketeeringz. Tt wonld act, as T have soid hefore many times. ns the
conduit for maintaining a constant flow of communications between law enforce-
ment nnite. Properly administered. the Office shonld be able to nssemble and dis-
tribute to all law enforcement agencies. Federal. State and local. the informa-
tion necessary to ferret out, obhserve, and eliminate eriminal activities.
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Thus, for the first time the .S, Government would have an official a rm charged
wi_th the duty of amassing the proper facts necessary to the war against organized
crime.

Mr. Chairman, this menace to our society becomes more deadly serious each
vear. As we continne to resist the inroads made by onr enemies from without,
we sometimes neglect to place the proper emphasis on our war here at home. The
warlords of big erime, operating on a scale that makes the Capone gang look
like penny-ante gangsters, are clearly bent on dest roying our society through
moral destruction, just as communism seeks to destroy us through other means,
It is a problem that deserves the inmnmuediate attention of the Congress, and any
legislation that will prevent further shipment of gambling equipment, any type
of such equipment, will be of immediate and lasting benefit (o our citizens.

The Caamsax. Mr, Williams, any questions /

My, WinLiams, Noquestions, Mr. Chairman.

The Cuamaan. Mr. Schenck ?

Mr. Sciexck. Mr. Chairman, thank you. i want to commend our
colleague from Florida for his very longtime and effective interest in
this very important question. If my memory serves me correctly, it
was the gentleman from Florida who proposed the first such piece
of legislation to accomplish this purpose back in 1959, 1 believe. 1
think he is to be commended for doing that.

Now, I have heard our learned colleague refer frequently to or-
ganized crime and syndicated crime, and I wonder if, in your opinion,
there 1s any adequate way that those terms can be defined and, if such
acceptable definitions can be developed, would it be helpful in the ad-
ministration and prosecution of this gambling equipment ?

Mr. Craser. I will say to my distinguished colleague, and T ap-
preciate his far too complimentary remarks, I had introduced H.R.
6990, which 1 mentioned, which is an omnibus bill dealing with this
general subject matter and including this specific legislation before
this committee as one of the titles.

In the hearings before the Judiciary Committee my statement on the
bill, and the bill itself, are contained. and in that bill 1 attempted to
devise a definition of organized or syndicated crime. 1 felt that was
the sound approach, and then let’s have everything that ean be done
in_that fashion properly applicable. Let that definition govern.

The Judiciary Committee disagreed. Then there is some question
as to its proper applicability, particularly in this instance, a serions
question, mainly because we are amending an existing statute that
is not related solely to stamping out organized and syndicated crime,
but I felt in many instances the definition should be applied and I
also felt that there should be established an office on syndicated erime
under the Attorney General's direct supervision that would have the
duty of doing two things that aren’t done today, and 1 don’t think
too many people understand that in the FBI and the Justice Depart-
ment there is no corvelating agency. There is no agency with the
responsibility of correlating all available investigative material on
Mr. X. If he is believed, for instanee. to be in Chicago or somewhere
and believed to be involved in nationwide criminal activities and the
local sheriff or the local State’s attorney submits his name to the FBI
and says, “I want all the information you have on Mr. X that is proper,
that is prohibitive, that is of value, that you have,” he gets only the
information from the FBI files.

I placed in the Congressional Record, and T placed in the records
of the House Judiciary Committee hearings some 37 inves{ioative
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agencies in this Federal Government that have the duty of looking
up whether Mr. X pays his income taxes, whether he is involved in
narcotics operations, and right on down the line.

Now, there is no agency in the Government today that correlates
the information acquired by the millions and millions of dollars spent
for investigative purposes as it relates to the specific functions of
specific agencies, no agency that correlates that information on Mr. X,
and don’t you think Mr. X doesn’t know that?

That is why it is difficult for a local law enforcement official to be
able to get adequate information to do the job he should do in put-
ting Mr. X in jail, because he is in violation of even a State law,
because of the difficulty of correlating this information.

That is one function that is not being accomplished today that I
think is essential, so I introduced the bill providing for an office on
syndicated crime and defined syndieated erime in that instance.

The second is there is no agency that gathers all this information,
gathering it once, evaluating it, and correlating it. 1 don’t want a
lot of improper information getting out that has not been substan-
tiated, or that isn’t of value, but those three functions are not being
accomplished today in law enforcement.

It has nothing to do with the Federal police force. 1 am as much
opposed to that as anybody else, but T do think the Federal Govern-
ment has the responsibility of making available to local law enforce-
ment authorities existing investigative information, properly corre-
lated and properly evaluated under the direction of the Attorney
General. He is the one to decide what should be turned over as proper
information to the loeal authorities for their prosecution.

We were not successful in that instance he'}nn* the Judiciary Com-
mittee. 1 did discuss it on the floor of the House. The gentleman
raised a serious question. I frankly do not think it has application,
however, to this specific bill from a definition standpoint, first, because
it is too difficult to accomplish an adequate definition, and, secondly,
because we are amending an existing statute which is not limited to
syndicated crime.

Mr. Scunenck. Does the gentleman feel that the S. 1658 definition in
section 2 on page 1, line 5, is specific enough to define the type and
kinds of equipment used for gambling. generally speaking, and with-
out running the risk of having someone develop a new device to cir-
cumvent this?

Mr. Cramer. Yes. I don’t think there is any question about it
being all-inclusive in that respeet in that i tukes the present specific
drum-type operated machine and that remains on the statute books.
That is why the second paragraph starts:

Any other machine
in an effort to close those loopholes of non-coin-operated machines,
nondrum machines, so that yon have a broad coverage, a broad defini-
tion
other machine or mechanical device * * * designed and manufactured pri-
marily
and I think “primarily™ is a very important word

irimarily for use in connection with gambling * * *
g




74 GAMBLING DEVICES

It may be well for the committee to consider a definition of gambling
from a standpoint of what you are attempting to accomplish. Maybe
that is where the problem is. In other words, the corner drugstore
15 certainly not involved in organized crime or criminal activities as
such that this general legislative package is intended to get at.

Maybe the committee should consider a definition of what is meant
by gambling, which is a difficult thing, however. We tried to do that
in the Judiciary Committee. Tt is a difficult. thing. You are dealing
in an area that is very difficult to define so you pretty much have the
choice: Are you going to have a broad prohibition in order to accom-
plish the objective and thus prevent these syndicated criminal oper-
ators from using their ingenuity in coming up with something not
specifically included ; or are you going to run that risk by trying to
specifically define the equipment? T don’t think you should.

Mr. Scuexck. One other question, Mr. Chairman. Line 10 on
page 1 refers to the element of chance. Is it necessary to include in
there any language to include or exclude any equipment that has an
element of skill?

Mr. Cramer. I think that “chance” would be inclusive of games of
skill. That is my horseback opinion, that if you are talking about
an element of chance, skill, I think, would be included in that, because
what you are after is any machine which will deliver any money or
property as a result of a chance. Well, I think, obviously, skill enters
into how good your chance is.

Mr. Scugnck. That is all, Mr. Chairman. Thank you very much.

Th Cuamyan. Mr. Friedel ?

Mr. Friever. Mr. Cramer, I want to compliment you on your state-
ment and I think we all agree with the objective and purpose of this
legislation. You kept repeating “syndicated and organized ecrime.”
That is what we all would like to stop, but T am afraid that the bill
goes a little further than that.

Mr. Cramer. It certainly does. There isn't any question about it.

Mr. Frreoen. I think some innocent people are going to get hurt.
I think it is going to affect home rule. I think it is going to affect
States rights. Certain pinball machines are used for amusement,
They might have free games. Others are used for gambling devices,
Some equipment. is used for bingo. That is an element of chance.
There is no skill in bingo.

Now, I understand that there is a cage that they have these numbers
in, and if the church is running a bingo party and that equipment
has to be repaired, they have to give 30 days’ notice, I think, and
register. I don’t know whether that is included in this bill on not.
There are a lot of things that come to my mind. We all agree with the
objective and we want to help out, but I am afraid the bill goes a
little too far when it uses the words “an element of chance.” Tt might
be 90 percent skill. It might be 10 percent chance, It says “an ele-
ment of chance,” so the Attorney General can interpret that as
gambling.

Mr. Crarxer. Maybe some assistance would be the definition in the
“wagering paraphernalia” act which was passed by Congress last
session. We had to deal with a similar question.

I agree it is a tough one. The “wagering paraphernalia® act made
it a felony to “send or carry knowingly in interstate or foreign com-
merce any wagering paraphernalia device used. or adapted, or de-
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signed for use, in bookmaking, wagering pools, with respect to a
sporting event for numbers, policy, bolita, or similar illegal games.”

Mr, Frieper. That passed ?

Mr. Cramer. Yes, and that indicates what our problem was and
that is the way that definition was handled. Iadmit you have a similar
problem here and it is something that the committee is going to have
to consider. '

Mr. Frieper. In the State of Maryland we have four counties that
have legalized pay-off machines. I think three of them have legalized
slot machines and all four have legalized pinball machines. Would
not this affect those four counties? I asked the Attorney General
whether it would apply to these four counties and he said they would
have to pass a new act in the legislature.

This thing is all up in the air and I don’t know where we stand.
I don’t live in any of those counties, They are not in my district.
I had the privilege of serving in the State legislature and there is no
reservation in my mind that, even though the State passed a statute
with local application, this exclusion would be applicable.

Therefore, the operation of those gambling devices in these counties
would not be prohibited.

In Baltimore City where I live they license pinball machines. How
would this bill affect Baltimore? I don’t know what the revenue
amounts to, but we need every penny we can get. Taxes just went
way up again. I wonder how this will affect the revenue in Baltimore
City.

1 am not too sure about this bill and T intend to pursue this in our
committee to find out if we can accomplish the objective without
hurting innocent people.

Mr. Cramer. There isn’t any question in my mind but what the
intention was within a given area or within a State in toto where the
legislature has authorized the States or those communities to engage
in this type of activity that this statute shall not be applicable.

Mr. Frreper. I amnot too sure that that is clear.

Mr. Cramer. That may be, but that was the objective. I think
the committee should explore to see whether it is accomplished. I
think it is. There is a peripheral area, of course, where perhaps the
courts have ruled on the question, that there not be a statute in exist-
ence. That is another area, but I think that this as worded accom-
plishes the objective.

Mr. Frieper. That isall, Mr. Chairman. Thank you.

The Cuamyman. Mr. Younger!?

Mr. Youneer. I too want to compliment our colleague for the very
fine work that he has done in this field. T have one question: Out of
your experience do you feel that there is too much latitude given to
the Attorney General, as to the determination of whether a machine is
manufactured for the purpose of gambling ?

Mr. Cramer.  Certainly not under the present statute, and we don’t
have any experience under this proposed statute, I say to my dis-
tinguished colleague, because the Johnson Act presently is extremely
specific.

Mr. Youncer. That istrue.

Mr. Craner.  And that creates the problem of enforcement. Tt is
too specific, so you have two avenues to go, either a general proposal
such as that contained in the Senate bill that discusses generally
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gambling devices, or trying to enumerate them, as was done in the
Johnson Act.

If you enumerate them specifically, you run into the same problem
as you did under the Johnson Act, and that is that they will devise
new machines that don’t come within that prohibition. I think that
is the challenge the committee has to meet, and it can be met, perhaps
by the language in the bill itself.

‘l’vr'h:||:~ some of the testimony of the other persons waiting to
testify will be helpful. 1t is something the committee should consider.
You have one of two routes to oo, I, personally, favor the broad
route that is all-inclusive that doesn’t try to pin it down to specific-
named machines, but still protects those that are legal.

Mr. Youneer. Then you have no fear at all of vesting in the
Attorney General this vast power of determining what is manufactured
for the purpose of gambling ?

Mr. Cramer. 1 wouldn't give the Attorney General blanket au-
thority : no.

Mr. Youseer. Thisbill pretty much does that,

Mr. Cramer.  That is why I suggested maybe the committee should
consider indicating in the legislative history, if not in the statute it-
self, what is meant by “gambling.” That is'one possible approach.

Mr. Younaer. Do you have any suggestions as guidelines that ought
to be set up directly n the legislation to somewhat determine what is
the power of the Attorney General and what guidelines he should
follow in determining whether or not this mechanical device is manu-
factured for the purpose of gambling?

You have had a lot of experience in this field and I think you could
be very helpful to the committee, because I belieye all of us are some-
what concerned about this constant trend on the part of legislation of
giving more and more determination to ( iovernment officials, affecting
the lives of our citizens and business in this country, and I think we
have to reach a point. soon where we are going to be as specific as possi-
ble in limiting the power of the individual director in the Government
over the lives of our people and the businesses of our people.

I am just as much interested in this field, and as concerned about the
control of racketeering as anyone, but on the other hand I am equally
concerned about the power of the individual in the Government over
the determination of the acts of our cif izens, and giving so much lati-
tude to them. I am wondering if you couldn’t be helpful in this?

Mr. Crayer. Well, I appreciate that there is a problem and I trust
the committee will consider the possibility of defining gambling in
someway that will not give an open door, blanket authority. I don’t
think I have any H[lll‘l'i]it' suggestions. There are some obvious ap-
proaches that have been made, whether the person is involved in the
business of gambling, whether this is just a sideline, whether he has
one pinball machine in his shop, or what is given out in the way of
prizes, and that sort of thing. ‘

If the committee wishes to go into the details in that respect it cer-
tainly has authority to do so. May I say that I, too, have voiced myself
in opposition to giving blanket authority. I am sure the gentleman
remembers last year when this appropriation bill was up for the Jus-
tice Department, and it ties in also with this office on syndicated crime,
which would set up an invest igative stafl to correlate this information
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to help find out ways of prosecuting this syndicated oj lt'l':lIil)l\“I com-
plained about the fact that Congress authorized the Attorney General
to have 87 assistants, GS-13 and GS-14 assistants, without any de-
seriptive restrictions or proper description of what their funetions
shall be. The Attorney (ieneral testified he wanted to use them to
fight organized erime before the subcommittee of the Appropriations
Committee, but no one was willing to restrict their usage legislatively
to accomplish that.

That is what the office on syndicated crime would do, That would be
their function. Their function would be proseribed to accomplish that
objective and couldn’t be used for any other objective the Attorney
General might wish to serve.

This is the first time in the history of America that I know of that
an Attorney General has been given a private investigative force out-
side of the FBI. He has 87 of them, GS-13 and GS-14 people, to in-
vestigate any matter that the Attorney General in his discretion
wishes them to investigate. a

That is the sort of thing the gentleman is talking about that T, too,
am concerned about, but Congress wouldn’t do anything about it last
session and certainly if the committee feels this is going in that same
direction I would be the first to suggest language more specifically
describing what is meant, for instance, by *gambling.”

Mr. Youncer. You will recall, if you have read the record, one of
the determining factors as to whether this pinball machine is manu-
factured for gambling purposes or for amusement is the indicator
registering the number of free games, and the amusement pinball
machine is capable of indicating up to some 99 games.

Mr. Cramer. 9992

Mr. Youncer. No: the gambling is 999, but the pinball machine for
amusement. can register up to 99, as I recall it, because there are two
places for registration, which would go up to 99.

Now, it seems rather ridiculous to say that a machine used for
gambling purposes can be determined by that one factor, that if
you have over 99 registrations on the indicator it is for gambling, and
1f you have under 99 it is not for gambling. It is just a question of
the amount of gambling which would be paid off, whether it is $9.90,
or whether it is more than that.

It is still gambling whether it is $9.90 or whether it is $90, and I
am concerned about how we are going to set up some standards. May-
be it is not possible.

Mr. Cramer. I think the testimony of the other witnesses, some of
whom perhaps represent business manufacturers engaged in the pro-
duetion of these machines, can be helpful.

Mr. Youncer. That isall, Mr. Chairman.

The Cramraran. Mr, Rhodes?

Mr. Ruopes. Mr. Cramer, does your bill in any way differentiate
between amusement and gambling machines?

Mr. Crayer. As the Senate bill does, uses the same language
any other machine or mechanical device * * * designed and manufactured
primarily for use in connection with gambling

is the language, which would mean not for amusement, to be distin-
guished from amusement, gambling as compared to amusement.
70618—62—0
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Mr. Ruoves. What effect would your bill have on an employee of a
firm such as a mechanic, one who does repairing on amusement or
gambling machines ?

Mr. Craxer. I think it is obvious that the statute intends to cover
the persons who are engaged in the business. Someone working for
them I don’t think would be included, unless he is doing it, of course,
on direction of the person who is engaged in the business as his agent,
of course.

Mr. DingeLrt. Would the gentleman yield? Will you tell us now,
please, Mr. Cramer, where there is an exemption in this bill which
would exclude employees who are working on a machine? Show us
where in that bill t}lere is an exemption of that sort.

Mr. Cramer. Let me say first that this language that you are re-
ferring to now is the same as in existing statutes. It is the language
that is presently in existence under the Johnson Act.

Mr. DiNceLr. I am aware of that, but where is the exemption of
employees?

Mr. Cramer. And there has been no difficulty in enforcing that, in
that it is obvious that the objective and the wording itself is that—

it shall be unlawful for any person during any calendar year to engage in the
business of manufacturing, repairing, reconditioning * * *

Mr. Dincern. When a man works for somebody else, and, let’s say,
in the business of building slot machines, or pinball machines, or au-
tomobiles, or washing machines, or whatever it is, he is engaged in the
business now, isn’t he, of manufacturing automobiles, or pinball ma-
chines, or whatever his employer happens to make ?

Mr. Craser. The prohibition is not against an employee as such

shipping in interstate commerce in this section. This section is for
registration purposes. The section you are talking about requires reg-
istration by the person operating the business. If that business is
engaged in repairing, reconditioning, manufacturing, or dealing, it is
obvious that the person engaged in the business is going to have to in-
struct his employees to carry out the registration functions,

Mr. DiNeeLL. And if they fail to they are equally liable with their
employer?

Mr. Crayer. No, the prohibition is against the unlawful shipment.

Mr. Dingenr. Under here it says—

No person shall be excused from maintaining the records designated herein * * ¢

That is on page 6,line 6. Then it says:

It shall be unlawful for any person required to register under the provisions
of this Act to deliver, ship, or possess any gambling device *» »

That would cover employees, too, would it not? That is line 5,
page 5, section (g) (1),

Mr. Craxer. What bill are you reading from? The Senate bill?

Mr. Divarii. I am reading from S. 1658, the Senate bill.

Mr. Crayer. What page is it ?

Mr. DiNgenL. Page 5, line b.
_ Mr. Cramer. You again refer to the persons required to register.
he persons required to register are those people engaged in the busi-
ness, not the employees,
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Mr. Dixcerr. Then page 2, line 22, section 3, reads:

It shall be unlawful for any person during any calendar year to engage in the
business of manufacturing, repairing, reconditioning, dealing in, or operating
any gambling device if in such business he buys or receives any such device
knowing that it has been transported in interstate or foreign commerce, or sells,
ships, or delivers such device in interstate or foreign commerce, or sells, ships,
or delivers such device knowing that it will be introduced into interstate or
foreign commerce, unless such person shall, during the month prior to engaging
in such business in that year, register with the Attorney General,

This means that any employee has to register with the Attorney
General, does it not ?

Mr. Cramer. No. It means the business itself has to be registered
and I think any reading of the statute will so interpret it. The person
engaged in the business is the one that has to register, the person in
charge, the person that owns the business and operates the business.
I think it is obvious that the employees would not, and if there i1s any
question about it I think the committee should clarify it in its report.
This is substantially the same language as.the present law and there
has been no problem of registration under that.

The Cuamyan. Mr. Rhodes, do you have any further questions?

Mr. Ruobes. Yes. On page 2, Mr. Cramer, on line 22, of your bill,
it says—

That this section shall not apply to transportation of any gambling device to
a place in any State which has enacted a law providing for the exemption * * *

I would like to ask about those States that license machines or op-
erators.

Mr. Cramer. There isn’t any question, I don’t think, but what they

are intended to be excluded, either under the language of my bill or
the Senate bill. If it does not accomplish that I think the committee
should perfect the language so that it will.

Mr. Ruopes. Thank you.

Mr., Crayer. It is certainly not an attempt to inject the Federal
Government into usurping the prerogatives of the States in determin-
ing whether gambling shall be illegal or legal, or horse racing, pari-
mutuel betting, or what have you.

The Cramyan. Mr. Dominick ¢

Mr. Dominick. Thank you, Mr. Chairman. Mr. Cramer, the At-
torney General when he gave his statement before the committee and
the Senate report, I believe, both said that the Senate bill excludes
foreign commerce,

Mr. CraMER. Yes.

Mr. Dominick. I have read this bill and I cannot find where that
happens. Can youshow it to me?

Mr. Cramer. The legislative history will have to indicate it, I say
to my distinguished colleague. The bill as submitted by the Attorney
(leneral, which is the same language as I introduced, H.R. 3024,
broadened the prohibition in the present act to include shipment in
foreign commerce. Legislatively, 1\1(- Senate struck out that provision.

Mr. Dosminick. T don’t see that there is anything in this bill which
says that foreign commerce is exempt. It still includes, within the
prohibitions, foreign commerce as far as I can see.

Mr. Cramer. No. The present statute does not prohibit shipment
in foreign commerce.

Mr. Doaixick. No, but this bill does.
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Mr. Craxer, No, it does not. If you read on page 2 of the Senate
bill you will see the Senate bill does not broaden the present statute.
The present statute, as contained in the Senate report, reads:

It shall be unlawful knowingly to transport any gambling device to any place
in a State, the Distriet of Columbia. or possession of the United States from
any place outside of such State, the District of Columbia, or possession
provided * = *,

So the present Johnson Act under section 1172 does not include for-
eign commerce. Now, the recommendation of the Attorney General
was it should include foreign commerce. You will find that recom-
mendation contained in the bill which 1 introduced, but the Senate
struck out. that entire section, which leaves the present statute in effect.

There is a question, however, I would like to address to the Chair,
or a point I would like to address to the Chair, relating to that. It
seems to me that it is not very artful legislative dra ftsmanship where
you are defining interstate commeree in the bill to mean, as contained
on page 2 of the Senate bill, line 11

The term “interstate commerce” includes commerce between one State, pos-
session, or the Distriet of Columbia and another State, possession, or the Dis-
trict of Columbia.

And then repeating that same phrase in the prohibition section.
If you are going to do that there is no need for defining interstate
commerce. That is why the bill which T introduced made it apply
to the prohibition :

It shall be unlawful knowingly to transport any gambling device in interstate
commerce * * *

So that actually there is no need for defining it if in fact you are
going to define it in the prohibition itself,

Mr. Doxixick. T would like to go just a little further on this, if
I may. Section 3 of the Senate bill makes it unlawful for any per-
son to engage in the business and so on, to sell. ship, or deliver the
device in interstate or foreign commerce, and the words “interstate
or foreign commerce™ are contained all the way through this.

Mr. Cramer. Yes.

Mr. Dominick. Is it not made illegal in the original Johnson Act
or in this act to violate the terms of the statute?

Mr. Cramer. 1 say to my distinguished colleague that that was
one of the opening remarks I made, that I, too, questioned whether
it was the intention of the other body in the prohibition section, which
18 not changed by the Senate bill. to exclude foreign commerce from
the prohibition, and whether then it made any sense to include in the
registration section a requirement that a person engaged in the manu-
facture of devices or improvement and so forth of devices to be shipped
in foreign commerce exclusively should have to register. It does not
to me.

Mr. Dominiex. 1 see your point.

Mr. Cramer. This is true, however. If these devises are shipped
from other countries to this country, and thus foreign commerce
is involved, and are transshipped within the United States. that
should require registration, so that foreign commerce does have a
place in the regist ration section in that respect. That is if it has
transported in interstate or foreign commerce, but then when you
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get to “sells, ships, or delivers such device in * * * foreign com-
merce,” that is something else. ! A 4

So I think the committee ought to consider that obvious inconsist-
ency. If it comes in foreign commerce and it is transshipped that
should be prohibited: but if it is manufactured in the United States
and then shipped out exclusively, the Attorney General and the
Senate agreed that that should not be included in the prohibition,
and yet they include it under the registration section.

Mr. Doaminick. Let me ask you one more question on this: It
strikes me that the immediate reaction of anybody with a brain in
his head, and these guys have brains or otherwise they would not
be getting around the law all the time, is to set up companies in
Canada, Japan, South America, Europe, and so on, and ship these
machines in by the bucketful where there is no criminal penalty
involved, either for the person who receives it or the person who sends
it. because they are in foreign commerce.

Mr. Crasyer. That is why I say you definitely would want to include
foreign commerce when it is shipped into this country for trans-
shipment.

Mr. Doaminick. But it is still not made a eriminal penalty under
the provision that you just cited to me,

Mr. Craymer. In the transshipment to anywhere else, the shipment
into the United States automatically would be prohibited, too.

Mr. Doainicik. Let me give an example. It is my understanding
that if you ship from Managua directly into Colorado without any
holding at any point in the United States, that thing comes in in
bond or whatever it may be and until such time as it stays at rest
in Colorado it is still in foreign commerce.

Noew under those ecireumstances, as 1 understand your explana-
tion, this would net be subject to any prohibition.

Mr. Crazer. If it were held in bond that means it was not going
to be made use of in the United States and would be transshipped
elsewhere.

Mr. Dovintex. All right.

Mr. C'rayer, But it is prohibited to ship from other countries into
this country, into any State in this country under the specific pro-
visions of the present law.

It shall be nnlawful knowingly to transport any gambling device to any place
in a State, the District of Columbia, or a possession of the United States from
any place ontside of such State.

“Any place”™ means Canada or anywhere else.

Mr. Dominicx. Then what is the purpose of exempting from the
prohibition the words “foreign commerce,” because foreign commerce
comes in as well as going out?

Mr. Cramer. To prevent a prohibition against the manufacturing
of these devices to be shipped to other countries.

Mr. Doaiwvick. Then should not the exemption be narrowed in or-
der to specify that when we are talking about the exemption for for-
eign commerce we are talking only about an exemption of shipment
from here to another country ?

Mr. Cranmer. I think it 13 clear in the statute, but if thers is any
questicn about it certainly should be clarified, yes, sir.
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Mr. Dosinick. That is all I have, thank you.

The Cramyan., Mr. O’Brien ?

Mr. O’Briex. Mr. Cramer, don’t you think that the registration of
foreign commerce manufacture is important and necessary to be sure
that the shipments in foreign commerce are identified and can be
traced? T can see a loophole there with some of these smart boys.

Mr. Cramer. Well, it may be that they could ship it to another
country and that other country would ship it in, but if it was shipped
back to the country it would have to be registered. That is something
this committee should consider. It may be that T am overlooking
mental gyrations of these people that aren’t evident to me.

Mr. O’Brrex. I don’t see any great burden on these people to reg-
ister even the foreign shipments. Under the Johnson Act are peo-
ple who operate bingo games required to register with the Federal
Government ?

Mr. Cramer. No,

Mr. O’Briex. Under the Senate bill would they be?

Mr. Cramer. It is not intended they should be. If in fact the
wheel that they use to pick out the number is defined to be a “mechan-
ical device,” which it obviously would be, it naturally would be a me-
chanical device; but whether it is designed and manufactured pri-
marily for use in connection with gambling is the second requirement
and there I think we get into the question suggested by my distin-
guished colleague as to whether you should define what is meant by
gambling to specifically exclude such things as bingo.

Mr. O’Brien. Yes, but there wouldn’t be any doubt that that little
drum would be specifically designed and manufactured for gambling.
I cannot think of any other use. '

Mr. Cramer. Tt is used for nongambling purposes probably as much
or more than it is for gambling. You play bingo in the home and
otherwise.

Mr. O’Briex. T was interested because bingo is legal in New York
State and I can just see the situation. ;

Mr. Cramer. There is question about that exclusion. That is ex-
cluded by virtue of the exclusion of—

betting equipment or materials used or designed for use at race tracks or other
licensed gambling establishments where betting is legal under the applicable
State laws.

Mr. O’Briex. They are not excluded from registering, are they?
They have to register, even if they are going into those States, don’t
they ?

Mr. Cramer. Yes, but there is certainly no intention to include that
equipment in this criminal prohibition.

The Cramwman. If it was licensed within the State of New York it
would be,

Mr. O'Briex. The people operating a bingo game in New York
State would not have to keep these records required by this bill
if it islegal in New York State: is that right?

The Cramyax. Tf there is a procedure for licensing them in the
State of New York they would not be, but unless they are licensed they
would be. Tf the statute merely makes it legal they would come under
it unless they were issued a license.

Mr. O’BrieN. They are issued a license. Thank you.
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Mr. Cramer. The manner in which the chairman stated, which is
correct, is something this committee is going to have to consider to
make sure it is clear that that type of bingo operation is not to be
included. It certainly was not the intention of the bill I introduced.

The Cuaryan. Whether a statute in a State permitting certain op-
erations could be considered actually as licensing an operator to engage
in that would be another question.

Mr. Cramer. That is right.

The Cramyan. Mr. Moss?

Mr. Moss. No questions, Mr. Chairman.

The Cuamrman. Mr. Dingell, any further questions?

Mr. Dixeerr. Yes, Mr. Chairman. The thing that concerns me is
that our colleague constantly states that courts will have to check
legislative history to see what constitutes a “criminal” gambling
machine. As I understand the constitutions, both of States and the
Federal Government, when an act is made criminal by statute, that
statute must be sufficiently explicit and clear to apprise the person
charged with the nature of the erime with which he is charged,
fll'!al I correct? This is a correct principle of constitutional law, isn’t
16 ¢

Mr. Cramer. Is it correct that a person charged with a crime must
know the crime he has committed, yes. Therefore, that is neces-
sary or he wouldn’t have an intention to commit it, yes.

Mr. Dixgern. That is right, and he must know that without refer-
ring to legislative history, and the minute he has to refer to legislative
history to clarify the statute under which he is charged, then he is
charged with a violation of an unconstitutional statute; isn’t that
correct ?

Mr. Cramer. Correct. We were talking about legislative history
from the standpoint of the Attorney General’s administration of the
act. Certainly the Attorney General, in determining whether to bring
a charge against an individual, should consider the legislative history.
It is his duty to do so.

Mr. Dincenn. That is exactly what concerns me, because if the
statute is so abstruse that the Attorney General of the United States
must refer to the legislative history, then obviously it is so abstruse
that the ordinary defendant who might be charged would be not able
to know with reasonable certainty the nature of the erime with which
he is charged. Am I right or wrong?

Mr. Cramer. T don’t think there is any question but what a person
would know whether he was shipping in interstate commerce a device
or a machine designed and manufactured primarily for use in con-
nection with gambling. That is the definition you are talking about.

Mr. Divcern. All T want to do is see that this statute is sufliciently
explicit. T have just been talking in general terms; but if at any time
we were to find that a defendant would have to refer to the legislative
history or the Attorney General would have to refer to the legislative
history to determine what constituted a eriminal violation of this
statute, we wounld have an mneonstitutional statute because it would
be too vague. Am I correct?

Mr. Cramer. No, 1 disagree with you. When it comes to the per-
son committing a erime, yes, he has to know he is committing it. He
has to have the intent to do it, but when it comes to the Attorney
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General determining, he has to do that every day, defermine whether
or not an act committed by an individual comes within the prohibition
intended by Congress. There is nothing unusual about that.

Mr. DiNceLr. Furthermore, as a practical matter over the course
of years the Attorney General is not going to refer to the legislative
history. He is going to look at the clear language of the statute,
is he not, and the courts will look at that.

Mr. Craser. What Attorney General are you talking about? The
present one?

Mr. Dixcenr, Any Attorney General.

Mr. Craymer, If you mean the present one I agree with you.

Mr. Dineerr. T did not come here to engage in depreciating the
ability of the present Attorney General, who, I am satisfied, is 8 man
of more than ordinary competency in his particular position. How-
ever, the simple fact of the matter is the courts are not going to look
at the legislative history if the language of the statute is clear. are
they ?

Mr. Crayer. What is that now?

Mr. Dincern. If the language of the statute is clear, the courts are
not going to go bevond to look at the legislative history.

Mr. Cramer. We are talking about two different things. 1 was
talking about. the Attorney General in determinine his function in
enforcing the law. You are talking about the individual and his
intent to violate it, and I don’t think there is any problem involved
in the present wording of the statute concerning the intent on the
part of the person possibly violating it.

It specifically defines:

Any machine * * * designed and manufactured primarily for use in connec-
tion with gambling * * *,

Mr. Dixgerr. Thank you, Mr. Chairman. No further questions.

The Cramarax. Mr. Rogers?

Mr. Rocers of Florida. No questions, Mr. Chairman.

Mr. Craser. Thank you very much, Mr. Chairman.

The Cuamaran. Mr. Hemphill, did you have any questions?

Mr. Hexpuinn. T wanted to ask one question, Mr. Chairman.
Thank you. In section 3 of your bill and in section 3 of the Senate
bill, T believe it is, vou make an exemption, saying that this law shall
not apply to any State which has already enacted provisions of law
with reference to these devices. Is that correct ?

Mr. Cramer. Yes. I think the Senate langnage, however, is better.
I think it accomplished the objective more clearly.

Mr. Hexpriin, Would you make that distinefion ?

Mr, Cramer. What is that ?

Mr. Heseuiin, Would you continue that distinetion ?

Mr. Craser. Yes, I think the exemption should continue. yes., 1
don’t think that the Federal Government can fransgress upon the
rights of the States to decide whether. for instance, in Nevada gam-
bling should be legal or whether in Florida, for instance. racet rack
betting, parimutuel betting, should be legal. That is a funection of
the State.

Mr. Heserine, Then if a State wished to pass a statute licensing
these gambling devices this law would not be applicable to it ?

Mzr. Cramer. That is correct.
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Mr. Hespriine, Even if it was passed after this law was enacted ¢

Mr. Cramer. That is correct.

Mr. Hemenion, Thank you.

Mr, Cramer. Thank you. Thank you, Mr. Chairman.

The Ciamaax. Mr. Cramer, do you have any feeling one way or
the other about ineluding the exclusion of pinball machines operated
for amusement purposes only ¢

Mr. Cramer. I think it was intended that devices used for amuse-
ment purposes only be excluded. It is up to the committee to decide
what language would accomplish that, whether it is pinball machines
or otherwise. It was intended to include any devices used for gam-
bling purposes. That would obviously by implication exclude those
things used for amusement only.

The Cuamyan. I have great trouble over what you mentioned a
moment ago unless you define what gambling is. With respect to a
gambling device that two people may get together over, that is, any
object that two people may get together over, it was indicated here
the other day if it was a silver dollar which was uged for gambling,
which is used actnally for gambling, that it would be possible to in-
clude it if it comes through some kind of a mechanieal device.

Mr. Crayer. It is true that two people if they want to gamble
are going to find some type of means of gambling that hardly any law
could prohibit; but this is intended to get at those who are in the busi-
ness of gambling.

The Cramyax. And you feel sure that the Jegislation makes it
very clear one way or the other?

Mr, Crayer. 1 do.

The Cramaan. Thank you very much. We appreciate your inter-
est in this lewislation and your testimony this morning.

Mr. Cramer. I appreciate the opportunity.

The Cramyan. Mr. Halpern.

STATEMENT OF HON. SEYMOUR HALPERN, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW YORK

Mr. Harrery. Mr. Chairman, thank you for this weleome oppor-
funity to offer my views to your committee today on behalf of my
bill, HL.R. 8410.

For many years I have been active in the legislative fight to combat
organized crime. During my years in the New York State Senate,
I introduced legislation which initiated their State crime COMIMis-
sion and was the sponsor of many bills toughening the laws on nar-
coties and other similarly vicious forms of crime. Another law with
which T am identified in ' my native State is the one which created the
Di-State commission that has made great strides in sweeping the New
Jersey and New York waterfronts clean of corrupt ion.

In this session of the Congress, T have been privileged to join in
the sponsorship of three of the bills advocated by the Justice Depart-
ment, to erack down on organized crime, all of which are now law.

I am sure I need not remind you of the seriousness of the menace
of organized eriminal activity. The “syndicate™ has penetrated to a
frightening degree, and while I appland every move Attorney General
Kennedy had made to counter this menace, I also agree with him that
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much more needs to be done. Organized crime thrives on the pro-
ceeds of the gambling and narcotics rackets. It is a bloated octopus
whose tenacles reach around every major city and State, feeding on
billions of dollars sucked from the Nation’s economy,

A great advance was made with the enactment of the Attorney
General’s anticrime program during the first half of this Congress,
particularly in three bills—S. 1656, covering transmission of bets,
wagers, and related information; S. 1657, prohibiting the interstate
transportation of wagering paraphernalia; and S. 1653, prohibiting
travel or transportation in aid of racketeering enterprises—all of
which I was privileged to cosponsor. Now, as the Attorney General
has testified before you, H.R. 8410 will greatly complement the pro-
gram and will make even further strides in cutting off the funds now
being used to finance organized crime.

The bill before you today is another in a series of measures de-
signed to deal organized gambling a paralyzing blow by hitting where
it hurts most—in the pocketbook.

The Johnson Act, which this bill will broaden, has been proved to
pe inadequate. The evil geniuses behind the erime syndicates have
demonstrated their ingenuity in finding devious ways around the
restrictions.

Basically, H.R. 8410 is designed to so clearly define these gambling
devices as to cover everything from pinball machines to roulette
wheels. The Johnson Act was Iimit&-:ll to machines that were coin
operated, paid direct “payoffs,” or had certain mechanical devices
which are common to slot machines. Under the provisions of this
bill, all devices which deliver money or property, either directly or
indirectly, will be considered gambling devices and therefore illegally
transportable across State lines.

The philosophy behind it is, I am sure yon will agree, sound. The
sponsors of this bill argue that, once profit motives are diminished
and/or eliminated, organized gambling will cease to be the destruc-
tive force it has become. The gambling czars are not in this business
as a hobby.

I wish to point out, Mr. Chairman, that the bill is so worded that
devices designed for amusement purposes are not included. There is
also exception made for parimutuel machines and other devices manu-
factured for racetracks and other gambling establishments in areas
where gambling islegal under State law.

The provisions of this bill also broaden the registration require-
ments made of all those who in any way deal with gambling devices.
This will give the Attorney General the weapons for which he has
asked to track down and eradicate this menace.

Mr. Chairman, we do not seek to legislate against the vacationer who
occasionally drops 50 cents in a pinball machine. But, unfortunately,
the days of the harmless “one-armed bandits” are gone. Now the
callous, vicious men who control organized crime run our gambling
devices. T repeat that if we are ever to eradicate this menace, we
must remove the profit motive. Thousands, millions of dollars are
squandered each year—money that is used to line the pockets of the
men who plan a murder as calmly as we might plan a golf date.

The Attorney General has presented a most convineing argument

in behalf of this legislation, and T wish to add my urgent request for
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your favorable action on FLR. 8410. 1Tt is vital if we are to achieve an
effective, well-rounded fight against crime in America. :
Thank you again, Mr. Chairman and my colleagues on this distin-
guished committee, for the opportunity to appear before you today.
The Cratrymay. Thank you very much, Mr. Halpern, for your testi-
mony on this very important subject.
Mr. Pelly? We are glad to welcome our colleague from Washing-
ton to the committee.

STATEMENT OF HON. THOMAS M. PELLY, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF WASHINGTON

Mr. Perny. Mr. Chairman, it is always a special pleasure for me
to appear before this committee on which I had the honor and pleasure
of serving at one time.

The CriatrMan. In view of the fact that our colleague is not with us
any more, let me say we regretted his lea ving but we knew the reason
for it and we are glad to have you back any time.

Mr. Perry. In view of the time limitations, Mr. Chairman, if I
might be permitted just to insert my full statement I think I can sum-
marize and bring up the particular issue in connection with this legis-
lation which concerns me.

The Cramryan. You may have permission and your statement will
be included in the record at this point, and you may proceed.

(The statement of Mr. Pelly follows:)

STATEMENT oF Hoxn. TmHoMAS M. PELLY, A REPRESENTATIVE IN CoNarESs FroM
THE STATE OF WASHINGTON

Mr. Chairman and members of the House Committee on Interstate and Foreign
Commerce: It is always, for me, a special pleasure to appear before this great
committee on which I once had the pleasure and honor to serve.

I appear today in connection with H.R. 3024, S, 1658, and related bills which
would prohibit the transportation of gambling devices in interstate and foreign
cOommeree,

My congressional district includes a large part of Seattle and its suburbs in the
State of Washington. In my State there are approximately 2,000 business loca-
tions where coin-operated amusement devices are operated as trade and business
stimulants. Of this total some 800 are located in the city of Seattle and 200
in King County.

These games are miniature shuffleboard, bowlers, baseball, and a variety of
entertainment devices and T am told 80 percent of them are located in small
businesses, the survival of which, to a high degree, depends on the supplemented
revenue from these machines. I have heard it stated that 10,000 residents of my
State, ineluding the families of those employed in these businesses, would suffer
if the operation of these games were stopped. I am satisfied that this is no
exaggeration.

An assistant to the Attorney General, the Director of Public Relations for the
Department of Justice, whose name is ¥d Guthman, up until early last year an
outstanding Seattle Daily Times writer, at one time made a survey of the pinball
industry as it operates in Washington State., He wrote an article which was
most flattering to the character of the persons connected with the pinball busi-
ness, and as I recall this newspaper article gave the industry a clean bill of
health as far as organized erime and racketeering is concerned.

I do not rate as an expert witness in this field, but I think 1 have a responsi-
bility to represent my area and furnish your committee with such information
as 1 have been able to gather regarding the opeartion of the pinball industry in
the State of Washington where these devices are not, as in some States, legalized,
but, instead, their operation is permissive and has become a source of important
State and local tax revenue.
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At this point let me interject emphatically that I am in complete aveord
with the program of the Attorney General in the crusade to ontlaw organized
crime and racketeering. 1 was gratified that the day before yesterday he testi-
fied that passage of five of his eight recommendations in this antierime field
during the last session of Congress had an immediate effect in reducing gambling
profits.  However, I urge your committee to make sure that passage of this
legislation does not burn down a barn to destroy a few rodents. In other words,
if 4 State permits pinball machines where they are licensed, taxed, and regu-
lated by local eivil authority—although not specifically legalized—it seems
unfair to punish the innocent because in some States there are those who are
guilty.

I believe the program of the Attorney General can be effective without such
all-inclusive legislation such as is being considered. I have read in my local
newspapers where Seattle’s mayor and eity council support continued licensing
and regulation of pinball machines.

I know these officials would not have taken such a position unless they had
previously ascertained that operation of such amusement devices was legitimate
and properly regulated.

Let me emphasize that this proposed legislation as drawn will serionsly com-
plicate the tax problems of my State, county, and city. In Washington State
a graduated net income tax has twice been declared unconstitut ional and in
consequence the legislature has built up a tax structure of multiple-nnisance
taxes in order to finance the necessary cost of government. One of these is a tax
on certain mechanical devices in which the Junior taxing districts may share.
The State has received over $10 million in revenue in the last 5 years from its
tax on the gross income from the operation of pinball machines alone, and
currently receives in excess of $2 million annually under the provisions of chapter
82.28, Revised Code of Washington.

King County’s return from the same source wis in excess of $100,000 last
Year and the city of Seattle has received, through direct fees and taxes from
the licensing of such games, the following sums for the past 5 calendar years:

$158, 370. 00

191, 995. 00

3 156, 920, 50
100 e 153, 490. 50
3081 221, 643. 84

All licensees in our State must have been residents of the licensing unit of
government for at least 5 years and must be screened by the appropriate law
enforcement agency before doing business. Loeation owners are not allowed to
accept any financial assistance from mechanical device owners or to change
from one owner to another withont the consent of the licensing unit, No me-
chanical device may register more than 160 free plays and all gambling and
payouts are forbidden.

As we all know, the Federal Government his preempted many tax areas used
by the States or adopted legislation sharing in these sources of income, Puassage
of the legislation before your committee in its present form would erode further
from State tax sources and 1 therefore urge that any bill reported from this
committee be amended to provide that it shall be unlawful to fransport in inter-
state commerce any device defined in section 11(a )2(B) into any State in which
the use of the transported device is licensed or taxed under the laws of that
State or any subdivision thereof.

In conclusion, I want to thank you, Mr. Chairman, for this opportunity to ap-
pear here today. 1 hope that the committee will carefully consider the problem
and provide an amendment to avoid a harsh, undue, and unnecessary Federal
restrietion on States such as Washington where State and local authorities
regulate and control themselves,

Mr. Perry. T might say, Mr. Chairman, at the start that I have
discussed this legislation with Assistant Atforney General Jack Mil-
ler and others as to its effect on the State of Was 1ington, and I think
there is some uncertainty, and my testimony today has to do with a
situation such as with the State of Washingfon where the pinballs are
not, legal and yet they are permissive, you might say, and are taxed
and regulated by the State.
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I think that I can elearly indicate that in the State of Washington
there is no such thing as racketeering in connection with this industry.
Mr, Ed Guthman, who is the Director of Public Relations for Attorney
General Robert Kennedy, at one time was one of the outstanding
newspaper writers on the Seattle Times. He made a survey of this
industry and, as I recall, he gave an analysis that those connected
with it were not in any way racketeers. They were people who had
been in the State for a long time and I think you could say he gave
it a clean bill of health.

In some of the cities and counties in the State of Washington pin-
balls are regulated, licensed, and are a source of revenue. It is a con-
siderable source of revenue to the State itself and under local option,
of course, the pinball machines in some cities are not allowed.

Just to summarize this matter, I think I have a responsibility to
represent my area and furnish your committee with such information
as I have been able to gather regarding the operation of the pinball
industry in the State of Washington where these devices are not, as 1
said, as in some States, legal, but instead their operation is permissive
and it has become a source of important revenue.

I will put in the record in eonnection with my statement the amount
of taxes that is derived as income, and I don’t want to overlook the
fact that there are many small businesses that have pinball machines
where their regular income is not sufficient probably to allow them to
continue, but the pinballs provide a supplementary amount of reve-
nue. They are in small businesses.

Let me point out particularly that in our State, the State itself
lias preempted many tax areas. However, in the case of the pinball
tax it is also available for cities and counties. In our city of Seattle,
which I have the honor of representing, according to the newspapers
our mayor and our city council support continued licensing and regu-
lution of pinball machines, and I know these officials would not have
taken that position unless they had previously assured themselves that
the operation of such amusement devices was legitimate and properly
regulated,

I think it is important to indicate that the State itself has set forth
the eonditions under which licenses can be issued, and in this connec-
tion. while I am not an expert in these things, I think it is important
to point out that all licensees in our State must have been residents
of the licensing unit of government for at least 5 years and must be
sereened by the appropriate law-enforcement agency before doing
business.

Location owners are not allowed to accept any financial assistance
from mechanical device owners, or to change from one owner to an-
other without the consent of the licensing unit.

No mechanical device may register more than 160 free plays and
all gambling and payouts are forbidden,

[ think I can conclude, in view of the time, by asking consideration
by the committee in connection with this legislation of clarifying
whether or not our State would be affected by this legislation. Those
that I have talked to in the Department of Justice are unable to tell
me. However, in any event, I would hope that the legislation would
not affect an area such as our State, and 1f that is the case may I sug-
gest maybe that an amendment be put in to clarify this position and
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to state that it shall not be unlawful to transport in interstate com-
merce any device defined in section 1(a)2(B) into any State in which
the use of the transported device is licensed or taxed under the laws
of that State.

With that T will just thank again the committee for scheduling me
to appear here this morning and say that as far as I am concerned I
think my statement will be very much more clear as to the condition
that I wonld hop: o protect.

The Cramaman. Mr. Friedel ?

Mr. Friever. No questions.

The Cramyan. Mr. Schenck?

Mr. Scuexck. No.

The Cramyan. Mr. Rhodes?

Mr. Ruobrs. No questions.

The Cramyan. Mr. Younger?

Mr. Youncer. Yes, I have one. I am always glad to welcome our
former colleague and former member of the committee. You say
that no mechanical device in the State of Washington may register
more than 160 free plays?

Mr. Perry. That is the State regulation.

Mr. Younaer. Do you mean to say that a man can build up to 160
free plays and he still continues to play, or do they give him a credit
and he comes back the next day and plays? How is that worked
out ?

Mr. Perny. T am glad I said T wasn’t an expert in this field at the
start, because frankly I have never Played a pinball machine in my
life, but I was just citing what the State requirement and regulation
covers, and frankly I don’t know.

Mr. Youneer. From the testimony of the Attorney General it would
seem to me very clearly that the machine that would register 160
free plays would come under the purview of this act because one of the
determining factors was if it registered more than 99 plays.

Mr. Perny. I read that part of my statement to the Assistant
Attorney General over there and they seemed to think that probably
the law was not intended to cover situations such as that, but I never
got into the practicalities as to how many plays because I frankly
don’t know.

Mr. Youneer. Do you know whether the pinball machines that
are used in the State of Washington are of the type that were illus-
trated here that have a register and registers the number of free
games on it.?

Mr. Periy. T think there will be a witness later in these hearings
who can state that.

Mr. Scaexck. Mr. Chairman, if the gentleman will yield for just
one question, it seemed to me that our colleague indicafed that these
machines in the State of Washington do not pay out any money or
give any credit. Did you not say that in your testimony ?

Mr. Perny. T believe that that is the State requirement under which
the machines may be licensed.

Mr. Scnexcx. It that is true then it probably would come under
the pleasure-type machine and not the gambling-type machine, if it
pays out no money or nq credit.
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Mr. Peroy. I thought that distinction might have to do with
whether they were legal or not in a State, and I believe under our
blue laws that go back to about. 1909 that all you can legally do on a
Sunday, for example, is operate a livery stable and certain apothecary
shops can be open,

I don’t think that it is legal to run a ferryboat on Sunday. The fact
that in the State probably these pinball machines are not legal might
mean that under this bill, if it was passed out the way it is presently
written, it might definitely interfere with the operation in the State of
Washington of these pinball machines.

Mr. Moss. Would the gentleman yield?

Mr. Youwnaer. I will yield the floor. 1 just have one other com-
ment. It seems to me as though when you have an industry where
there is apparently no small tax in the case of King County, which
jumped from some $153.000 in 1960 to $221,000 the following year, that
there must be more to it than just amusement.

Mr. Perny. It amounts to about $2 million to the State and T agree
with you that I think that the rate of taxation is very high on the
volume of the actual money that goes into the machine. In the case
you cited the rate of tax was increased.

Mr. Youxaer. You wouldn’t recommend, however, or do you rec-
ommend, that one of the criteria here as to whether this machine is
manufactured for gambling is the amount of taxes that might be
collected from it? ]

Mr. Prerry. No, but T think it is a device of extracting taxes from
the people. '

Mr, Younceer. That is all, Mr. Chairman.

The Caamyan. Mr. O'Brien?

Mr, O’Briex. Just one question. Are you suggesting that any de-
vice becomes legal in a community if that community, no matter
how small, taxes it?

Mr. Peruy. No, T certainly am not. 1 probably failed to make my
point, and that would be that T have asked clarification in a State
where these devices are not legal, but are permissive so that the law
not interfere with it because, as I understand it, in some States the
pinball machines are legal and are acceptable.

Mr. O'Briex. Yes, but I am thinking of a situation where a small
community near a large city might put a $5 tax, not on the pinball
machine you and I are talking about, but on one of these real $50
an hour electronic monstrosities and just flood the whole area. T
mean just set up a gambling center there, That is why T am worried
about this “any subdivision thereof,” because we know from experi-
ence that there have been some small communities in this country
which became gambling centers through various devices and the most
simple one would be a $5 or a dollar-a-year tax on a real gambling
device and calling it a pinball machine. '

Mr. Perry. I think the gentleman has a point and T would only
hope that in its wisdom the committee would see that such situations
would be eliminated.

Mr. Moss. Would the gentleman yield ?

Mr. O'Brien. Yes, surely.
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Mr. Moss. Mr. Pelly, I cannot understand your concern because,
as I read the language proposed, it says:

Any other machine or mechanical device * * * which when operated may
deliver, as the result of the application of an element of chance, any money or
property, or (B) by the operation of which a person may become entitled to
receive, as the result of the application of an element of chance, any money
or property * * *,

You say that your law provides that no mechanical device may
register more than 160 free plays and all gambling and payouts are
forbidden, so that if the gambling and payouts are forbidden

Mr. Peruy. I would hate to see our industry have to go to the
Supreme Court to decide whether your interpretation was right, I
hope it will be cleared up now and in the record.

Mr. Moss. We may have a number of parts of this that might
have to go to the Supreme Court to determine its legality.

Mr. Perny. I don’t want our industry or our State to have to do
that.

Mr. Moss. If your State is only licensing nongambling devices and
prohibits payouts or the granting of anything of that kind, then it
seems to me that they are excluded up here.

Mr. Pevny. I hope so and I hope the committee will make it certain.
That is why I am here. I am a strong supporter of the objective of
the Attorney General, but I feel our State is competent to regulate
itself as was done with slot machines.

Mr. Moss. I think this goes to the good fight in the enforcement of
your own laws. If that 1s all you intend to license, then we should
not be concerned with those which might go beyond this practice and
be caught in the provisions of the language of the definition here.

Mr. Pecry. I have only had informal talks with the Attorney Gen-
eral’s Office and only have horseback opinions, but I hope before this
hearing is through to get something more definite in the way of deci-
sion as to whether we would or would not be affected.

Mr. Moss. That isall.

The Caamyan. Mr. Moss, do you have some other questions?

Mr. Moss. No.

The Caamrayran, Mr. Dingell ?

Mr. Dingern. Mr. Chairman, I just want to welcome my old friend
and colleague to this committee. I had the privilege of serving with
him on another committee. He is a very able, distinguished, and
conscientious Member of the House,

It is a pleasure to have him with us.

Mr. Perry. Thank you. T am satisfied that the gentleman who just
spoke will recognize the basis of my interest here—State versus Fed-
eral control—and see that the State of Washington is well protected
by the final legislation that comes out of the committee,

Mr. Dixcere. Ishall do my best,

Mr, Peruy. Thank you, Mr. Chairman.

The Cramrman. Mr. Keith? Tamsorry.

Mr. Kerra. T just want to express my agreement with Mr. Dingell,
This is a rare opportunity, that I have, to agree with him. Thank yon,
Mr. Chairman.

Mr. Drxeern. T think the gentleman has not exercised that particu-
lar prerogative very often.
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The Cramaan. Thank you very much, Mr, Pelly. We appreciate
your interest and testimony this morning. Any Member of Congress
interested in this subject who desires may include a statement in the
record at this point.

(‘The statement of Hon. Ralph J. Rivers, Representative in Congress
from the State of Alaska, follows:)

HousE oF REPRESENTATIVES,
Washington, D.C., February 2, 1962.
Hon. Orex IHARRIS,
Chairman, Interstate and Foreign Commerce Committee,
House of Representatives, Washington, D.C.

Dear Mi. CrHamgMAN : Reference is made to S. 1658 which, having passed the
Qenate, is now in the hands of your committee. Designed to prevent the trans-
portation of mechanical devices or essential parts thereof in interstate commerce,
as a blow at big gambling syndicates, this bill would apparently terminate the use
of coin operated nonpayoff pinball machines which are taxed in Alaska and per-
mitted for amusement. Thus 8. 1658 in its present form would terminate the
income derived by the State from the tax mentioned, which, for the specific
type of device above mentioned, including bingo type and horserace machines,
brought into the State coffers for the year 1961 the sum of 3 5,071.40. The
State also taxes other coin operated machines if brought into use but no waiver
of prosecution for violation of the antigambling law is involved. The limited
amount of State revenue derived from this source in 1961 is in addition to the
$65,071.40 above mentioned.

Since. to the best of my knowledge, no syndicate or racketeering involving
coin operated pinball machines or other nonpayoff amusement machines has
reached Alaska, and my State would like to continue handling the matter as at
present, I wish to express my support of an amendment heretofore submitted
to the committee which would exempt from the operation of 8. 1658 the shipment
of pinball machines and like amusement devices into any State which taxes or
permits the use of same. In my opinion the bill, even as so amended, would serve
the Attorney General's purpose in his drive against crime.

On the understanding that this matter is now ready for committee action in
executive session, 1 respectfully request that this letter be included in the file
and read to the committee for consideration by the members in the course of
their deliberations on 8. 1658,

Thanking you, and with kindest regards, Iam,

Sincerely yours,
Ravru J. Rivers, Member of Congress.

The Cramyax. The committee will adjourn until 2 o’clock.

(Whereupon, at 12:05 p.m., Thursday, January 18, 1962, the hearing
adjourned, to reconvene at 2 p.m. the same day.)

AFTERNOON SESSION

The Cramymay. The committee will come to order.

When these hearings were scheduled there had not been an an-
nouncement made as to the memorial service for our beloved Speaker,
Mr. Sam Rayburn. Mr. Rayburn was chairman of this committee in
the 1930s for a good many years. There was an announcement made
by the present Speaker, Mr. McCormack, several days ago that a day
would be set aside for that purpose. This afternoon has been set
aside for that purpose. And the service is conducted in the Chambers
of the House.

So the Chair feels, after consulting with the members of the com-
mittee. that it would be most appropriate to defer any further hear-
ings of this committee until tomorrow morning at 10 o'clock.

70618—062——T
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I regret it if this is going to inconvenience anyone, but, nevertheless,
I know it will be understood, and I am sure everyone will be agree-
able that, out of respect for our beloved departed Speaker, it would
be the most appropriate thing for this committee to do.

And, in the meantime, it would be my purpose to have a meeting
of this committee to prepare an appropriate resolution in the memorial
to our late Speaker and former chairman of this c mmittee, Mr. Sam
Rayburn.

The committee will adjourn until 10 o’clock in the morning.

(Whereupon, at 2:20 p.m., the committee recessed, to reconvene at
10 a.m., Friday, January 19, 1962.)
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FRIDAY, JANUARY 19, 1962

House oF REPRESENTATIVES,
Commrrree oN INTERsTATE AND ForeiaN COMMERCE,
Washington, D.C.

The committee met at 10 a.m., pursuant to recess, in room 1334,
New House Office Building, Hon. Oren Harris (chairman of the com-
mittee) presiding.

The Cuamymax. The committee will come to order.

I have a letter from the office of our colleague, Dr. Fernos-Isern,
of Puerto Rico, with reference to his statement on the pending legis-
lation, which will be included in the record.

(The letter referred to above follows herewith :)

HoUSE OF REPRESENTATIVES,
Washington, D.C., January 18, 1962.
Hon. OREN HARRIS,
Chairman, Interstate Foreign Commerce Commitiee,
House of Representatives,
Washington, D.C,

Dear Mg. HarRIS : In the absence of Dr. Fernds-Isern, who is in Puerto Rico,
1 take the liberty of writing yon with reference to legislation pending before
your Committee on Interstate and Foreign Commerce which would prohibit the
transportation of gambling devices in interstate and foreign commerce. It is
understood that hearings are being condueted at the present time.

Some of these bills contain such terminology as “Territories,” “territories,”
and “possessions.”

In his letter of June 13, 1961, addressed to you, Dr. Fernds-Isern pointed
out why such terms were objectionable. In this letter he also included sng-
gested language for a commerce clause which would overcome these objections.
I am enclosing a copy of that letter for your convenience. I am also enclosing
copy of a letter directed specifically to H.R. 3024, under date of April 19, 1961,
which Dr. Fernés-Isern addressed to Congressman William C. Cramer, author
of H.R. 3024.

I know that Dr. Fernds-Isern would be very much indebted to you if youm
would see fit to call these observations to the attention of your committee in
the course of consideration of legislation prohibiting the transportation of
gambling devices in interstate and foreign commerce.

Sincerely yours,
ORVILLE WATKINS,
Administrative Assistant.

P.8.—I am also enclosing a copy of your letter of July 26, 1961, in reply to
Dr. Fernds’ letter of June 13, 1961.

JUKE 13, 1061,
Hon. OrEN HARRIS,
Chairman, House Interstate and Foreign Commerce Committee,
Washington, D.C.

DEAR CHAIRMAN HARRIS : In the course of reviewing pending legislation I have
come across several bills pending before your Committee on Interstate and
Foreign Commerce in which it was not clear to me whether the authors intended
for these bills to apply to the Commonwealth of Puerto Rico. These bills are:
H.R. 1117, H.R. 1235, H.R. 1141, H.R. 1949, H.R. 1213, H.R. 1214, H.R. 2297, H.R.

95
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3024, H.R. 3967, H.R. 646, and HL.R. 116. The difficulty arises from the use of
language specifying application of the “Territories,” “territories,” “Territories
and possessions,” and “territories and possessions,” of the United States, usually
in addition to the application of such bills to States and the District of Columbia.
I have suggested to the authors of some of these bills that if it was their intention
to include the Commonwealth of Puerto Rico, the Commonwealth of Puerto Rico
be included by specific mention, for “Territories” generally means incorporated
territories, such as were Alaska and Hawaii, and although the term “possessions”
might properly be used to include Guam and the Virgin Islands in legislation, per-
haps the term should be avoided for semantic reasons.

In addition, some of this legislation makes application within such offshore
areas. However, the Commonwealth of Puerto Rico has its own constitution ;
Guam and the Virgin Islands have local legislatures which have been given
responsibilities for legislating internally within the terms of organic acts
approved for them by the Congress, and Samoa has a constitution which governs
internal matters.

To overcome the objections which I have described above, and for the sake of
clarity and brevity, I should think that it would be preferable to include, in most
cases, by definition of the term “State,” “the Commonwealth of Puerto Rico, the
Virgin Islands, Guam, and the District of Columbia.” In those bills where
jurisdiction is taken to regulate commerce, it could then be defined as follows:
“The term ‘commerce’ means commerce hetween any State and any point outside
thereof, between points within the same State but through any point outside
thereof, and commerce within the District of Columbia.”

In the hope that you may agree with my views on this subject, I take the liherty
to suggest that you may wish to instruct the counsels on your committee staff
to look for such generalized language in these and other bills referred to yvour
committee, so as to make the recommended changes.

I may say that I have given this matter a great deal of thought and study, and
have decided to bring this matter to your attention in a spirit of helpfulness.
Should you have any questions or shonld you wish to discuss this matter further,
I should be most happy to do so.

Sincerely yours,
A, FERNOS-ISERN,
Regident Commissioner.

APrIL 19, 1961.
Hon. WirLiam O. CRAMER,
House of Representatives, Washington, D.C.

Dear CorLeEacUuE: Your bill, H.R. 3024, to amend the act of January 2, 1951,
prohibiting the transportation of gambling devices in interstate and foreign
commerce, has come to my attention.

I find that in the enumeration on section 22, the Commonwealth of Puerto Rico
is not included. If it is the intention to include the Commonwealth of Puerto
Rico it would have to be mentioned by name.

I have given a great deal of thought to the language being used in the various
commerce clauses in legislation before the Congress, and 1 have arrived at the
following : “The term ‘State’ includes the several States, the Commonwealth of
Puerto Rico, the Districet of Columbia, the Virgin Islands, and Guam.” “The
term ‘commerce’ means commerce bhetween any State and any point outside
thereof, between points within the same State but through any point outside
thereof, and commerce within the Distriet of Columbia."

This, I think, is both concise and clear and avoids the use of the term “posses-
sion,” which is undesirable for obvious reasons. This suggested langnage has
the approval of the Department of the Interior and I understand that they are
communicating with both the Committee on Commerce of the Senate and the
Interstate and Foreign Commerce Committee of the House to suggest this lan-
guage bhe nsed.

You will note that jurisdiction is not taken over commerce within the Virgin
Islands or Guam, since both of these areas have their own legislatures operating
within the scope of authority granted in organic acts extended to them by the
Congress. On the other hand, to regulate commerce wholly within the Common-
wealth of Puerto Rico would be in conflict with section 9 of the Puerto Rican
Federal Relations Aet which states that Federal laws are applied in Pnerto Rico
as in the United States.




GAMBLING DEVICES

It is suggested that Samoa be excluded from the definition because of the
communal nature of their society which is not usually adaptable to Federal
legislation of this type. However, if desired, it could be added.

1 offer these suggestions in a helpful spirit and I hope that you may see fit
to give them consideration.

Sincerely yours,
A. FerxOs-ISERN,
Regident Commissioner,

HousE oF REPRESENTATIVES,
CoOMMITTEE 0N INTERSTATE AND FoREIGN COMMERCE,
Washington, D.C., July 26, 1961.
Hon. A. FERXO8-ISERN,
Resident Commissioner, Commomweealth of Puerto Rico, House of Representa-
tives, Washington, D.C.

DEAR COLLEAGUE: I have your letter of June 13, 1961, with regard to the prob-
lems which arise in determining whether bills intend to include the Common-
wealth of Puerto Rico.

I have discussed this matter with the staff and have brought your letter to
the staff’'s attention. It is my understanding that your proposal with regard to
legislative language is very desirable and this committee will certainly make an
effort to give careful consideration to the guestion which yon have raised in
connection with any legislation coming before this committee,

It is my hope, however, that you and your staff will have an opportunity to
check on the bills reported by our committee in order to make sure that the
situation with regard to the Commonwealth of Puerto Rico is covered in a
satisfactory manner.

With kind regards.

Sincerely yours,
OreN Harris, Chairman.

The Cramyan. Our first witness this morning will be Mr. Martin
M. Nelson, of Murtaugh & Nelson, 111 West Jackson Boulevard, Chi-
cago, who is accompanied by the Honorable Bailey Walsh, Washing-
ton counsel of the Bally Manufacturing Co. Is that correct?

Mr. Nenson. Yes, sir.

STATEMENT OF MARTIN M. NELSON, COUNSEL; ACCOMPANIED BY
BAILEY WALSH, WASHINGTON COUNSEL, AND WILLIAM 0’'DON-
NELL, GENERAL SALES MANAGER, BALLY MANUFACTURING CO.,
CHICAGO, ILL.

The Cuamaran. Mr. Nelson, we are glad to have you, and Mr.
Walsh, too.

Mr. Newson. Thank you, siv. I am deeply appreciative of the op-
portunity to appear here. I appear on behalf of the Bally Manufac-
turing Co., and inasmuch as H.R. 3024 and H.R. 8410 are virtually
identical in all respects to S. 1658, I am limiting this presentation to
S. 1658 with the request that it apply to all three of the above-men-
tioned bills.

The Cramryan. Yes, they are all considered together, so it is all
right.

Mr. Nersox. Thank you. In the interest of conserving time, know-
ing that there are a good many other witnesses to appear, I will sum-
marize my statement as briefly as possible.

The Ciramaax. I understand that you have a prepared statement.
Do you wish to have it included in toto in the record and then sum-
marize it as you have indicated ?

Mr. Nerson. 1would greatly appreciate it.
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The Cuamaan. Your statement, then, will appear at this point in
; » Wil apy S 1
the record and you may {;mceed to summarize it as you wish.
(The statement referred to above follows herewith %)

STATEMENT OF MARTIN M. NELSON, ATTORNEY, MADE oN BEHALF oF BALLY
MANUFACTURING Co. OF CHICAGO, ILL.; ACCOMPANIED RY Bariey Warsh,
WABHINGTON COUNSEL FOR SAID COMPANY

My name is Martin M. Nelson. 1 appear here on behalf of Bally Manufac-
turing Co., 2640 West Belmont Avenue, Chicago, I1l. Attorney Bailey Walsh.
Washington counsel for such company, has collaborated in the preparation of
and joins me in this presentation. Inasmuch as H.R. 3024 and H.R. 8410 are
virtually identical in all respects to 8. 1658, I am limiting this presentation to
8. 1658 with the request that it apply to all three of the above-mentioned bills.

My client manufactures coin-operated pinball and other amusement devices,
and sells these devices to distributors who, in turn, sell them to operators. The
gimes are then placed on premises of small shopkeepers, taverns, and places of
amusement. The proceeds of operation are divided between the proprietor of
the establishment and the operator.,

By 8. 1658, which was introduced April 18, 1961, and referred to the Senate
Committee on the Judiciary and reported favorably with amendments under
date of July 27, 1961, in Report No. 645 and subsequently passed in the Senate
under date of J uly 28, 1961, it is proposed to amend the definition of “gambling
device” in “An act to prohibit transportation of gambling devices in interstate
and foreign commerce,” approved January 2, 1951 (64 Stat. 1134 : 15 U.S.C. 1171).
The proposed new definition of “gambling device,” as set forth in 8. 1658, is as
follows :

That section 1(a) (2) of the act of January 2, 1951 (64 Stat. 1134: 15 1.8.(
1171) (Public Law 906), is amended to read as follows :

“(2) any other machine or mechanical device (including, but not limited to,
roulette wheels and similar devices) designed and manufactured primarily for
use in connection with gambling and (A) which when operated may deliver, as
the result of the application of an element of chance, any money or property, or
(B) by the operation of which a person may become entitled to receive, as the
result of the application of an element of chance, any money or property, pro-
vided that the provisions of this subsection shall not apply to parimutuel or other
betting equipment or materials used or designed for use at racetracks or other
licensed gambling establishments where betting is legal under applicable State
law.”

Public Law 906 was born of the investigations of the Senate Crime Investi-
gating Committee (sometimes known as the Kefauver committee) which con-
cluded that national eriminal syndicates trafficked in slot machines and that
slot machines were a source of income to these illieit operations, and so Public
Law 906 was designed to prohibt the shipment in interstate commerce of slot
machines and similar devices, and nothing more., I believe it miy reasonably
be said that Public Law 906 has attained its objective; that there is nothing in
the annals of the Congress or its committees that I have been able to find, since
January 2, 1951, that justifies the extension of Public Law 906 to purely amuse-
ment games,

The proposed amendment, however, does extend the provisions of Public
Law 906 to a variety of coin-operated amusement games, such as pinball games,
shuffleboard games, bowling games, ta rget games, and many other similar devices
all designed for amusement.

The Attorney General in his statement to the Senate Committee on the Judi-
ciary on June 6, 1961, supporting the proposed amendment, declares in reference
to pinball games that “these machines also would he banned from interstate
commerce by the provisions of this bill.”

Because no pinball games are manufactured to operate in such a way as to
entitle a person to receive money, we must assume that the Attorney General's
declaration in respect to pinball games is based on the fact that the attainment
of certain high scores on a pinball game may entitle a person to receive free
plays, which in some jurisdictions are considered a thing of value or property,
but which in other jurisdictions are legally considered what they are actually
are, the mere innocent right to play the game withont charge.

We cannot believe that the Attorney General's intention is that the mere
existence of “an element of chance" is or should be sufficient to classify an
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amusement game as a gambling device. If this were the criterion, then the
paraphernalia of almost every game or sport would be classified as gambling
equipment, because, regardless of the degree of skill demanded, an element of
chance is present in almost every game and sport.

One other line of reasoning may be assumed as the basis of the Attorney
General's assertion that pinball games would be barred from interstate and
foreign commerce by 8. 1658. Such reasoning would assume that free plays
are not played but are redeemed for money. We do not pretend that free plays
are never converted to cash, but we argue that not only free play pinball games,
but almost any article of commerce ean be put to a wrongful use, but should not
for that reason alone be barred from the facilities of interstate commerce,
Because some storekeepers give pinball players the cash equivalent of free plays
hardly seems to justify bringing down on the heads of all manufacturers, owners,
and operators of pinball games the vast apparatus of Federal law enforcement
by declaring pinball games, designed and built for amusement only, to be contra-
band to interstate commerce.

I have mentioned the fact that free plays are considered property in some
jurisdictions and, therefore, illegal in such jursidictions. This, of course, is
not proof that free plays are a national evil. Indeed the variety of local atti-
tudes toward free plays, prohibitory in one jurisdiction, permissive in another
jurisdiction, is—like the variety of local attitudes toward the method of selling
aleoholic beverages—part of the American tradition of close-to-home control of
manners and morals and, I respectfully submit, should give the Congress pause
before passage of laws to impose a Federal pattern on all the multitudinous
communities of the States.

The Congress is now being asked by the proposed passage of 8. 1658 to impose
such a nniform pattern of conduct and to prevent the transportation of devices
which are legal in many jurisdictions. There are numerous court decisions that
hold free play games to be perfectly legal. Among such cases are the following:
Davies v. Mills Novelty Co., TOF. 2d 424 (C.C.A. 8th 1934)

Inre Wigton, 30 A. 2d 3562 (Pa. Super. 1943)

Washington Coin Machine Assn. v. Callahan, 142 D. 97 (C.A., D.C, 1944)

Overby v. Oklahoma City, 287 F. 796 (Okla. Crim. 1930)

Mills Novelty Co. v. Farrell, 64 F, 24 476 (C.C.A. 2d 1933, affirmed 3 F. Supp. 555)

Commonwealth v. Kling, 13 A. 2d 104 (Pa. Super. 1940)

Gayer v. Whelan, 138 P. 2d 763 (Cal. Dist. Ct, of App. 1943)

States v, Betti, 42 A, 2d 640 (N.J. Ct. of Quarter Sessions 1945)

Chicago Patent Corporation v. Genco, Inc., 124 F. 24 725 (C.C.A. Tth 1941)

State v. Waite, 156 Kans. 143, 131 P. 2d 708 (1942)

State v. One Bally Coney Island, 2568 P, 2d 225 (1953)

State v. One Jack & Jill Pinball Machine, 224 S'W. 2d 854 (Mo. App. 1949)

Orystal Amusement Corporation v. Northrop, 19 Conn. Supp. 498, 118 A. 24 467
(1955)

MeNeice v. City of Minneapolis, 84 N.W. 2d 232 (1957)

Stevenson v. Salt Lake City, 7T Utah 2d 28, 317 P. 24 597 (1957)

Sharpenstein v. Hughes, 162 ACA 406 (California 4th District State Ct. of Ap-

peals) Cert. denied by Calif, State Supreme Ct. on Sept. 24 (1958)

Preo.v. One Mechanical Device, 142 N.E. 2d 98, 11 I11., 2d 151 (1957)
Masters v. Kansas City, Mo., 2904 S.W. 2d 366, (1956)

State v. Gulgus, 347 P. 2d 592 (Supreme Ct. of Oregon) (1959)
McKeel v. Foster, 347 P. 2d 585 (Supreme Ct. of Oregon) (1959)

In 29 States and also in the District of Columbia, free play pinball games are
either specifieally authorized by statute or court decisions or they have not been
specifically prohibited and are widely used in such States.

I have discussed pinball games at length, because the Attorney General spe-
cifically mentioned pinball games. However, all that I have said about pinball
games relates with equal foree to most of the other amusement games previously
enmmerated. Most such games entitle the successful player to receive free
plays. And even those games which do not, such as bowling games, could fall
under the ban of 8. 1658 if some tavernkeeper should award a prize—a carton of
cigarettes or the like—for high score of the week.

The Attorney General relies on the decision in T.8. v. Korpan (354 U.8, 271),
for his assertion that a pinball machine is a gambling device for purposes of the
excise tax imposed by the Internal Revenue Code (26 U.S.C, 4461 and 4462), and
by recent IRS interpretive rulings pertaining thereto. The Korpan decision
only considered a factnal situation wherein free plays were redeemed for cash
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and in no way could be construed to classify all pinball games as gambling
devices for purposes of the taxing statute then before the court. The recent
IRS rulings are presently being contested in the Federal courts.

The Attorney General contends that piassage of 8. 1658 is necessary to control
activity of hoodlums and racketeers. But there is no evidence fhat pinball
games are generally operated by hoodlums. That racketeers have invaded the
coin-operated game business, as they have invaded many other types of husinesses
is not denied. But should an entire industry, cons ting chiefly of small business-
men, respected in their communities, be outlawed for the wrongs of a few—
particularly when such wrongs may readily be dealt with by established law
enforcement agencies? The final report of the Select Committee on Improper
Activities in the Labor Management Field clearly states in reference to the coin
machine industry that “the honest legitimate people who are in the great ma-
jority in the industry have been widely victimized by racketeers and thugs.” We
endorse the Attorney General's purpose to stop the activity of racketeers and
thugs. We do not agree that the best way to do this is to put their victims out
of business by barring amunsement games from interstate COMMmMerce,

To my knowledge no evidence has been introduced to this committee which
would indicate that there is sufficiently widespread organized misuse of pinball
machines as gambling devices to justify their inclusion under Publie Law 906.
At the time when Congress was considering passage of Public Law 906 an effort
was made to include pinball machines within the coverage of the law, however,
in House Report No. 2769 which accompanied Public Law 906 a clear intention
to exclude pinball and similar games was expressed by the committee on page T.
The following language was used :

“In view of this testimony and because of its intention to exclude pinball
machines and similar amusement machines, as well as certain machines and
devices commonly used, for instance, at carnivals and livestock shows, your com-
mittee decided to adopt a definition of gambling devices different from the one
contained in the Senate bill.” [Emphasis supplied.]

It is urged that the amended definition contained in 8. 1658, if adopted, will
present even i more serious problem than the existing definition contained in
Public Law 906. The proposed definition is utterly generie, indefinite and of a
“shotgun” character,

It is clear that considerable confusion exists as to just which is intended to be
included by the new definition. Section (B), which is most objectionable, reads
as follows :

“(B) * * * by the operation of which a person may become entitled to receive,
as the result of the application of an element of chance, any money or property.”
[Emphasis supplied.]

It is patently unrealistic and unreasonable, if not impossible, to determine
whether a particular device might possibly be operated so that a person may
become entitled to receive, as the result of the application of an element of
chance, any money or property. Some element of chance is present in most every
game or sport.,

At the recent hearings held before the Senate Judiciary Committee on this
proposed bill some effort was made to emphasize the words “designed and
manufactured primarily for use in connection with gambling.” which words were
apparently supposed to ereate an exemption for pinball games and other amuse-
ment devices,

As a lawyer, T must take exception to the use in a criminal statute of such
broad, flexible language, the meaning of which would be subject to as many
interpretations as there are various amusement games. From the viewpoint of
the Attorney General, a policy decision by him as to what machines shounld
be ineluded in such language would, of course, be an effective guide for the
various 1.8, attorneys who would enforce the law throughout the country.
From the viewpoint of the manufacturer or purchaser of games who would be
directly affected by the sanctions of the act, little solace could be taken from
an expressed intention not to apply the law fo amusement games, The manu-
facturer or purchaser of i game should not be expected to assume the risk of a
criminal prosecution on the basis of such a vague meaningless standard, in
order to vindieate the position that a particular game is not a gambling device.

To what law do we go to determine if a game is an amusement game? As
mentioned above, some States have dete lined that free play games are gam-
bling devices; the majority of States have not so held, and many States by
licensing these games gather much needed revenne,
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If this bill as now written is passed, it could prevent the shipment into a
given State of a game that is strictly an amusement game under such State’s
law. Under the laws of nearly all States, gambling devices are prohibited. A
gambling device is any device, whether it be a slot machine or any other device
by whatever name it is known, that has no potential for a lawful use. Some
States have differed on whether a free play is a “prize” or simply amusement.
In those States which determine that a free play is a “prize,” any machine
awarding a free play, no matter how many or how often, would be a gambling
device,

1t could conceivably oceur that if the bill is passed as written and the Attorney
General decides that only those pinball games that cannot award more than 20
free games are not gambling devices, shipments of these games could be made
into States that hold such games to be gambling devices, whereas shipments of
games which allow the award of an unlimited number of free plays into States
that hold such games to be legal, could be prevented. There is an inference
that if this bill is passed, a determination as to gambling characteristics pos-
sessed by a game, will be made based on the number of free plays that could
be awarded. (See pp. 304 and 305 of the hearings before the Committee on the
Judiciary of the U.S. Senate wherein Assistant Attorney General Herbert
Miller made such a distinetion.) This distinetion fails to consider that: (1) a
free play is either purely amusement or a prize—if the latter, then a machine
awarding a free play is a gnmbling device; if the former, its character does not
change by virtue of the fact that more amusement can be won on a particular
machine than on another: (2) no matter how many free games can be awarded
by any given machine, they are not always awarded to every player and the
maximum amounts obtainable are probably never awarded—players of pinball
machines like something to shoot for—the higher the maximum, the better; (3)
whether 1 machine awards one possible free play or 1,000, if redemptions of
free plays for money are made, then gambling exists, even though free plays
are themselves considered to be amusement under the particular State’s law.

As originally introduced, 8. 1658 provided in section 2, above quoted, an exemp-
tion for parimutuel betting equipment designed for use at racetracks where
betting is legal under applicable State laws, This provision was further ex-
tended by Senate action to also include any other betting enipment for use at
racetracks or other licensed gambling establishments where betting is legal
under applicable State laws.

It is indeed an nnusual situation that a bill, which has as its purpose the
prohibition of the transportation of gambling devices, permits the transporta-
tion of such gambling equipment to States for use at racetracks or other licensed
gambling establishments where betting is legal under applicable State laws,
but yet would prohibit the transportation of amusement equipment into a State
where it is perfectly legal, merely because the Attorney General might decide
that, in his opinion, such equipment is “designed or manufactured primarily for
use in connection with gambling,” irrespective of the determination by the
State that the equipment is legal,

The problem of the possible confliet that might exist was recognized by the
Attorney General’s Office in Senate Report No. 645 relating to this bill, on page
5. wherein appears a letter from Deputy Attorney General Byron R. White
addressed to the chairman of the Senate Committee. The letter stated that the
proposed bill only covered pinball machines which are “designed and manufac-
tured for use in connection with gambling” (an extremely nebulous standard
as pointed out above), but it had been suggested that specific language be in-
eluded in the bill permitting pinball machines to be imported into States where
such machines are lawful.

Mr. White suggested the following language to embody such concept :

“ A mend section 3 of 8. 1658 by adding the following proviso at the end of the

first proviso:
“ iprogided further, That it shall not be unlawful fo fransport in interstate com-
merce any deyvice commonly known as a pinhall machine into any State in which
the transported device is specifically enumerated as lawful in a statute of that
State.) "

I do not believe that Mr. White's suggestion wounld be at all adequate hecause
in many States these games are la wful not by “specific enumeration”™ as to their
legality, but by licensing provisions, court decisions, and the absence of any
statute specifically prohibiting them. It appears to me that the focus is mis-
directed in that the Attorney General presunmes illegality when the presumption
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should rather be to the legality of the game until prohibited by State action,
either by statue or court decision.

In any event this suggested amendment was not adopted by the Senate. It may
well be that since it was to be an amendment to section 3 of the proposed bill,
and since section 3 of the bill was stricken by the Senate so as to provide an ex-
emption for the transportation of gambling devices in foreign commerce, that
the suggested amendment was, as a result, also omitted.

It appears on pages 810 and 311 of the reported hearings held before the

Senate Committee on the Judiciary concerning this bill that there was some
intention to distingunish between games wherein no skill was exercised in the
operation of the game and games wherein some skill was present. This inten-
tion is not specifically or even inferentially provided in the bill and for this
reason I suggest that the following amendment be made to section 1 of the bill
by adding the following proviso at the end of the first proviso :
“Provided further, That the provisions of this subsection shall not apply to any
game, machine, or mechanical device which is so constructed or devised as to
make such result of the operation thereof depend in part upon the skill of the
player, and which may return to the player thereof neither money nor property,
but only the right to replay such device, and any right of replay so obtained
shall not represent money or property or evidence of entitlement to receive any
money or property.”

This provision would effectively extend the provisions of the act to cover
the so-called pointmaker machines, which were cited as a “no skill” game,
but would not affect the amusement games wherein skill is involved and which
only award free plays,

If, in spite of what I have aftempted to show to this committee as to the
attitude of the various States with reference to free-play pinball games, this
committee feels that the above suggested amendment cannot be made to the
bill, I would further suggest that at the very least, the various States be given
the opportunity to accept the provisions of this bill insofar as the new category
provided by section 1(a) (2) (B) of the proposed bill is concerned. The present
act provides that a State may, by appropriate legislative action, provide for an
exemption frem the provisions of the law as it relates to the presently defined
gambling devices, The following suggested amendment wonld not change this
provision as to those devices that are clearly slot machines within the present
definition, but it would give each Stafe the right to determine for itself, if the
new provision of proposed section 1(a) (2) (B) of the act should apply.

Section 2 of the act as so amended would then read as follows :

“Sec. 2. It shall be unlawful knowlingly to transport any gambling device to
any place in a State, the District of Columbia. or A possession of the United
States, from any place outside of such State, the District of lumbia, or posses-
sion: Provided, That this section shall not apply to fransportation of any gam-
bling device, as defined in section 1(a) (1) and 1(a) 2(A) of this Act or a sub-
assembly or essential part intended to be used in connection with such device,
to a place in any State which has enacted a law providing for the exemption
of such State from the provisions of this section, or to a place in a subdivision
of a State if the State in which such subdivision is located has enacted a law
providing for the exemption of such subdivision from the provisions of this
section: Provided further, That this section shall not apply to transportation
of any gambling device, as defined in section 1(a) (2) (B) of this Act, or a sub-
assembly or essential part intended to be used in connection with such device,
to a place in any State unless and until such State has enacted a law providing
for the adoption of this section as applied to devices defined in section 1(a)(2)
(B).”

As we understand the Attorney General's statement, S. 1678 is proposed not
80 much as a necessity in itself, but rather as one of a package of some seven
bills, each with a different subject but all with the intended common purpose—
a Federal strike at organized erime.

We concur in the desire of all good citizens to eliminate organized crime.,

We submit definitely, however, that 8. 1658 is not necessary to such purpose,
We submit further that enactment of 8. 1658 would have no effect upon or be
of material concern to organized crime activities.

On the contrary, S. 1658 would inflict untold harm upon a legitimate industry
and upon many thousands of small business people who depend wholly or in
part on coin-operated equipment including pinball games, for their livelihood.
Corollary damage would resnlt in the fields of employment and in tax revenue
on both Federal and local levels,
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The manufacturers and suppliers in our industry provide employment, on a
conservative estimate, for over 15,000 people. In the United States alone there
are approximately 20,000 “operator” users of our products—the term “operator”
applying equally to a range of from a l1-man family enterprise to firms
employing up to 100 people.

These “operators” serve approximately 250,000 “locations”—i.e., small busi-
ness establishments—where the equipment is placed on a share-the-earnings basis
for the use of the location patrons.

In the main, all of these people are reputable members of their communities
and have no connection with organized crime.

Reference has been made to the labor-management relations (MeClellan com-
mittee) hearings and such coin-machine abuses in some vending, music and
pinball cases as was cited therein. Unguestionably such abuses are not good
for either the publie in general, or, most emphatically, for the industry itself.

We submit, however, that in proportion to the total number of people engaged
in this business the percentage of undesirables is a minute fraction, probably
no more nor less than that of any other business in which a comparable number
of people are engaged. Exactly such a fact was stated in the official committee
report.

We believe that in our industry’s case, the only necessary and effective
means of eliminating the relatively few undesirables lie in the wholly adequate
policing powers already existing at the local levels and the economic pressures
of competition from the more soundly based legitimate businessmen in this
field.

The coneept that some or any type of pinball games are a major instrument
of organized crime gambling is incorrect. It would be a great injustice to
destroy the amusement pinball industry and materially damage its allied music
and vending fields in the process because of such a fallacy.

Mr. Nensonx. Thank you, sir. The company that I represent manu-
factures all types of coin-operated devices, pinball games, bowling
games, shuffle games, baseball games, rifle target games, kiddie rides,
vending machines, in faet (m\thmlr that is in the coin-operated field.

This is a company that is wholly owned and controlled by one family
in Chicago.

The company started in the early 1930's with some five or six em-
ployees -HJ it has grown to an (Jlﬂ‘anlz.llmn of approximately 1,500
persons. My clinet manufactures these games and sells them to dis-
tributors who in turn sel] them to operators.

These are legitimate people. I have represented this company for
more than 25 years. We don’t deal with hoodlums. We don’t deal
with eriminal elements. There is no organized erime in this industry
that T am aware of. The games that are manufactured and sold by
my client are completely legal in the State of Illinois.

We do not manufacture and sell anything that falls within the
pury iew of the Johnson Act. The games were held to be legal in our
State by a Supreme Court decision and reaffirmed by legislative
enactment as late as June 1961, at which time our 1l""|-]dhll(' clearly
spelled out that all the types of games manufactured by my client
are legal in all respects.

I am worried on behalf of my client, and my client is worried by
reason of what we consider to be general and ambiguous language
which could bring within the purview of the act v |:tll.1]]y every type
of device that is manufactured by my client.

Briefly at this point I will only speak to the uncertainly that arises
because the bill which deseribes “designed and manufactured primarily
for use in connection with gambling” subsequently refers to a person
that may become entitled to receive, as a result of the application of an
element of chance, any money or property.




104 GAMBLING DEVICES

We say that that language is subject to the ultimate use to which
the device is put to.

The Cramrarax. What language isthat? T am sorry.

Mr. Nrrsox. I am speaking of the language that is contained in S.
1658 which refers to “designed and manufactured primarily for use in
connection with gambling,” and subsequently speaks about the person
who may become entitled to receive, as the result of the element of
chance, any money or property.

I respectfully submit that that language would normally be con-
strued to apply to what happens after the device leaves the plant and
is actually used. T will elaborate on that somewhat more fully a little
later.

We feel we have a grave concern in this bill and have a right to be
worried about the ambiguities and the uncertainties. Public Law 906.
which is sought to be amended, provides severe penalties, 2 years in
jail, $5,000 fine.

As I stated earlier, my client has serupulously kept within the law.
My client does not manufacture and sell any device that could possibly
fall within the purview of the Johnson law. What we do in our own
State is legal. I submit there is nothing in the annals of Congress or
its committees that show any organized crime in the coin machine
mdustry.

There were some comments made in the MeClellan hearings as to
certain thugs and racketeers who sporadically appeared within the
industry, but when the report concluded, it said that. with the ab-
sence of a few people, the coin machine people were good, legitimate
business people, and we submit that this is true.

Pinball games as such, and I am referring to both types of devices,
the device that is manufactured by Mr. King’s client and the device
that is manufactured by my client, are legal in many States without
the free-play attachment. They are legal in 48 States. The only two
States in the Union that bar the devices without free-play are Ala-
bama and North Carolina.

Lf the games contain free-play mechanisms, or a mechanism which
makes available free plays to the player, they are legal in 29 States.
The devices manufactured by my client are sold essent 1ally to the same
distributors who buy the products manufactured by Mr. King’s client.
The same people that deal in the Bally pinball game deal in a Gottlieb
pinball game.,

The Cuamman. Do you set forth the names of the States in
which——

Mr. Nersox. Twill be most happy to, sir.

The Ciramyan. You say that 29 States have legalized the free-play
machines, which you say are legitimate ?

Mr. Newson. Either by statutory enactment or by court decision.

The Cramyran. Will you include the States that have so concluded
as a part of their law, either by an act or by court decision ?

Mr. Nerson. I will be most happy to do that. I was afraid my
memorandum was getting too long. T listed the court decisions that
were most favorable to our viewpoint. They are set forth on pages
7and 8, but I will be very happy to write a letter, as soon as I return
to my office, covering the statutes on each and every State in the Union
as to games that are manufactured by my client ‘and other people in
the industry. '
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The Cramyax. If you will pardon the interruption here. You
said that in 29 States it has been determined either by enactment of
State law through the legislature or by court decision that the free-
play game is legal ¢

Mr. NELsoN. Yes, Sir.

The Crairaan. That is the information L want,

Mr. Nenson. Would you want me to read it into the record now,
or send it by a supplemental memorandum !

The Cramyan. You may supply it for the record.

My, NersoN. Thank you.

(The information referred to above follows herewith:)

MugTAvGH & NELSON,
Chicago, I, January 23, 1962.
Re H.R. 3024, H.R. 8410, and 8. 1658,
Mgz. Orexy HARRIS,
Chairman of the House Interstate and Foreign Commerce Committee,
Washington, 1.C.

DEAR Mi. CHAIRMAN : Pursuant to the diseussion that was had at the time of
my appearance with reference to the above bills on Friday, January 19, 1962,
before your committee, 1 call to your attention that pinball games without free
play features are legal in all States except Alabama and North Carelina.

I am hereinafter summarizing what, in my opinion, is the status of the law
in the 50 States and the Distriet of Columbia with reference to “free play”
pinball games :

A. States in which there is a State licensing law, a favorable court decision
and an intention to legalize free play operation actually expressed in the State
statutes:

1. Illinois

B. States in which there is a State licensing law and a favorable court de-
cision but no expressed intention in the State statutes to legalize free play
operation :

1. Massachusetts
2. Oregon
(. States in which there is a State licensing law and no court deeision, but
an expressed intention in the State satutes to legalize free play operation:
1. Louisiana
2, Mississippi
3. South Carolina
4. Tennessee
D. States in which there is a State licensing law but no court decision and
no expressed intention in the State statutes of legalize free play operation:
1. Arkansas
2. Maine
3. Maryland
. Washington
5. West Virginia

. States in which there is no State licensing law but a favorable court decision

and an expressed intention in the State satutes to legalize free play operation:
1. Indiana (providing free play is immediate and unrecorded)
2. Kentucky

F. States in which there is no State licensing law and no expressed intention
in the State statutes to legalize free play operation, but a favorable court
decision :

1. California
2, Colorado
3. Kansas
4., Minnesota
5. Missouri
6. Pennsylvania (illegal if multiple coin games)

(3. States in which there is no State licensing law and no court decision, but
an expressed intention in the State statutes to legalize free play operation:
None.
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H. States in which there is no State licensing law and no court decision and
1o expressed intention in the State statutes to legalize or prohibit free play
operation :

1. Alaska
. Arizona
Delaware

New Hampshire
Rhode Island
Utah
Wyoming
9. Montana
10. South Dakota
I. States in which there is no State licensing law and no court decision but
it State statute expressing an intention to prohibit free play operation :
1. Alabama (court decision prohibiting all pinball games—not just free
plays)
2. Virginia
J. States in which there is no State licensing law, no State statute expressing ¢
specific intention to prohibit free play operation, but a court deecision construing
the State statutes as prohibiting the games,

« Connecticut
Florida
3. Hawali
Idaho
lowa
. Nebraska
New Jersey
8. New Mexico
9. North Dakota
. Ohio
. Oklahoma
Texas
Vermont
. Michigan
5. North Carolina
). Wisconsin

K. States in which there is no State licensing law, but a State statute expres-
sing a specific intention to prohibit free play operation and a court decision
construing the State statutes as prohibiting the games.

1. New York

L. In Nevada all games are permitted. In Washington, D.C., the games are
legal by court decision.

Jurisdictions in which pinball games awarding free plays are legal :

Number of
Category : juriadictions
TSN SN

10
D)

oy
e —— - i

Jurisdictions in which pinball games awarding free plays are prohibited:

Number of
Category : Jurisdictions

Total .. ___ s e vt actre . 19
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1 believe I should also eall to your attention that there is sometimes a division
af authority within a State because cities, villages, towns, and counties fre-
quently have the authority to prohibit or regulate pinball games.

Hoping that the above data will be of some help in clarifying the status of
pinball games throughout the United States and again thanking you for the
courtesies extended to me in being allowed an opportunity to appear before your
committee, I am,

Yours very truly,
MurrAavGH & NELSON,
By MarTIN M, NELSON.

Mr. Neusox. I have mentioned that free plays are considered proper
in some jurisdictions and therefore legal under the interpretation of
the laws of that State. I want to be completely fair and I will in my
memorandum set forth those States where the games are illegal, as
well.

1 submit that not only the games that were displayed the other day,
but all other types of amusement games manufactured by my client
could be subject to the interpretation of the law, if as a result of the
end use the proprietor might award a prize, because it speaks about
the player becoming entitled to receive at a future date.

All of this is set. forth in my statement so I will pass it over quickly.
There was something said by the Attorney General on Tuesday, and
also by Mr. King, with reference to the Supreme Court decision.
That is United States v. Korpan. That decision in no way dealt with
the legality of pinball games as such. The decision was a decision
construing a Federal taxing statute, old 3267 of the Internal Revenue
Code, now presently section 4461.

The Government won that case in the district court. It was re-
versed 3 to 0 in our Court of Appeals of the Seventh Circuit and, in
a split decision, the Supreme Court again affirmed the Government,
but all that decision held was that if free games were redeemed for
cash, then in such event it was a gambling device. It did not hold
that a pinball game as such was a gambling device. It held that if a
game was put to an unlawful use, then it would be subject to the
$250 tax.

Mr. King also referred to a brief and he had it introduced in evi-
dence. It was a brief that he filed as amicus curiae in that proceed-
ing, and I might add the Supreme Court rejected that brief and
refused to consider it.

Much was said about the Internal Revenue regulations pertaining
to coin-operated devices. There is only one case in which the Gov-
ernment was sustained and that was a default case in southern Illinois
where nobody appeared.

The regulations are presently being contested in two jurisdictions.
One is in the State of Kansas, where all of the proof is in and the
matter is under advisement. The other is in the Court or Claims in
Washington and that case is set for trial on Marech 20.

The Internal Revenue determination becomes interesting because,
as I read this law, much will depend upon the construction that is
}1]:1{'1!(1 upon whether a particular device is or is not a gambling device
yww the Attorney General, and he ean promulgate additional rexula-
tions.

Now, these same games that my client manufactures and sells, and
the games that are manufactured by Mr. King’s client, are located in
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the Washington National Airport, the Greyhound bus station, and
many other places where free games are never redeemed.

The case in the Court of Claims is squarely in point. It involves
the location at the National Airport. It involves a Greyhound bus
depot. where the games have been played, free games have been ob-
tained, and the players have played the games off and no prize or no
cash reward has ever been given.

When Assistant Attorney General Miller appeared before the Senate
committee, at which time T was present, he stated. when the question
was asked of him, whether or not the games were manufactured and
sold by my client that were on location, let’s say, at, the National Air-
port, would be gambling devices, “No, sir, I don’t think so. In my
opinion they would not be gambling devices.”

Those same games under the Internal Revenue Service regulations
are held to be gambling devices because they have multiple coins and
certain meters, so I submit that two reasonable, intelligent, well-
educated men, one the Assistant Attorney General of the United
States, another apparently a member of the Internal Revenue Service,
have arrived at two different interpretations concerning the same
games and the same location. I feel that if this law became effective
we would be subject to the same whims and the same uncertainties.

My client manufactures many, many different games in the course
of a year, probably no less than 12 or 15 different models, and we
wouldn’t know as each and every model entered into interstate com-
merce what the final interpretation might be by the Attorney General’s
office, whether by reason of some great popularity or some end use,
those gnmes might not be considered to be gambling devices.

I thought it would be wise to call to the committee’s attention that
back in 1950, when the Johnson Act. was being considered, this same
committee in its Report No. 2769, after having studied this problem
for quite some time included in the report :

In view of this testimony—

this was predicated upon the testimony of the Attorney General—

and because of its intention to exclude pinball machines and similar amusement
machines, as well as certain machines and devices commonly used, for instance,
at earnivals and livestock shows, your committee decided to adopt a definition
of “gambling devices” different from the one contained in the Senate bill.

I would think that unless there has been some affirmative showing
of organized crime, some different concept, the views of the committee
should not change during the ensuing years. When we speak about
the element of chance I submit that, without belaboring the issue, the
element of chance is present in every one of these games.

The only fair test, in my opinion, is the test that is applied by most
of the localities, either by State statute or by court decision, and that.
test invariably is whether there is an element of skill. That is precisely
the language in our State statute in Ilinois. It says if the game
depends in part upon the skill of the player, then it is an amusement
device. That same statutory language is used in other States.

Many courts have handed down decisions predicated upon the ele-
ment of skill. In the case we had at home that went to our supreme
court, it was a split. decision. The supreme court spoke lightly of
the game and said that it couldn’t see a great deal of amusement. It
could see some amusement. It couldn’t see an overwhelming amount
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of skill, but it was satisfied from the evidence that there was skill.
This was a set of facts where we had a hearing for 3 days. We had
a parade of witnesses who testified as to the different aspects of the
game. The State’s attorney had an opportunity to put his witnesses
on.

[t seems that that type of reasoning is much more logical rat her than
predicated upon an element of chance, which is present in any type
of device. I don’t want to belabor the uncertainties of the language,
but on pages 304 and 305 of the hearings before the Committee on the
Judiciary of the U.S. Senate this uncertainty is so clearly pointed out
by other witnesses, not myself.

Mr. Miller in the middle of page 304 says:

Now, the normal pinball machines that were referred to by, I believe, the
representative of the Bally Manufacturing Co., which are found at the National
Airport, are not primarily designed or manufactured for gambling purposes.

Over at the National Airport and all of these locations there 1s a
regular arcade. There are probably 30 different games in the National
Airport. Those games are never used for gambling. They have some
skill, but seemingly under the Attorney General’s viewpoint if these
games were located, let us say, at Friendship Airport—if you happen
to come into Friendship Airport instead of Washington Airport you
would find that the free games are redeemed for cash. I played the
games over there and they have a legend which tells you what you are
entitled to receive. They are precisely the same games. There is not
an iota of difference. There may be some differences that may be made
by the operator for his convenience, but insofar as we know they are
substantially the same.

I would like to point out that these two games that were displayed
here the other day were part of a handpicked demonstration. My
client’s game was operated by means of insertion of a 10-cent piece.
Actually, virtually every game that is manufactured and sold by my
client has a 5-cent operation. Mr. Gottlieb’s game was ope -ated by
a 5-cent piece and virtually every game manu factured and sold by
him is a 10-cent operation. The models had been changed. They
were not in their original form.

Incidentally, my client’s game was an old game, 5 years old, and the
model that was used there had a meter for cancelling the free games
that had been obtained, and it never had such a meter when 1t left
the factory. It was a change that took place somewhere along in the
field.

Mr. King spoke of hundreds and hundreds of dollars played in these
machines. There will be industry representatives who will follow
me who are factually closer to the field, but from all of the figures 1§
have, the statistics point out that the national average on coin-operated
pinball games is somewhere between $40 and $50 a week and with few
exceptions that amount of money is split directly between the loca-
tion owner and the operator. Of course the operator out of his share
has to pay for the amortization and depreciation on the machine.
The location owner has certain taxes to pay. Most of these machines
are licensed not only by State authorities in Illinois with a State tax,
but you have city and village taxes as well.

The amount of local revenues is very substantial throughout the
United States. Incidentally, there were many coins deposited in the

79618628
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particular machine that was manufact ured by my client in the multiple
coin. The national ave ‘age on that, I am informed is between three
and four coins deposited. In other words, most players, whether it
would be at the airport or some other spot, will probably spend 15 or
20 cents to play that game,

One other comment on the interpretation we might be subject to.
The Assistant Attorney General who appeared before the Senate
committee drew this distinction. He is speaking about a normal
machine. Hesays:

A normal machine, where you shot 5 balls and tried to get 5 lights in a
row, and maybe you could win 20 free games—
that is precisely the type of game that my client manufactures, the
bingo type, you try to get five across, five vertically, or five diag-
onally—
no, I would say that was not primarily designed for gambling purposes,

The uncertainty that exists in my mind and I think almost any
reasonable person would agree is this: If you have 20 or fewer free
games you are all right. If you have 21, 25, 30, you are wrong. Can
that be the distinction ?

There was something said in the committee report that dealt with
the letter that Mr. White, Assistant Attorney General, wrote seeking
to possibly create an exemption, and there was some comment mace
here as to whether that exemption was created. I don’t think that
an exemption of any sort has been created. Mr. White set forth
language which as a proviso would recite—

That it shall not be unlawful to transport in interstate commerce any device
commonly known as a pinball machine into any State in which the transported
device is specifically enumerated as lawful in a statute of that State.

I said that I don’t think that would be the correct. way of doing it
It seems to me that if it is lawful by statutory enactment, or court
decision, that could conceivably be applicable. He has it on the basis
where you have to specifically enumerate the device is law ful, and
in virtually every instance this would mean future legislation by the
different States.

If the industry were to continue in business it would have to go to
each State legislature and ask for enactment, enumerating the par-
ticular device as lawful. A comment was made as to the language con-
tained on page 2, line 6, where, after the usual exemption applicable
to racetracks, it speaks about “or other licensed gambling establish-
ments.”

I don’t feel that that would be of any protection to an area where
the games are lawful. T don’t think a drugstore or a tavern would
normally be construed as another type of “licensed gambling estab-
lishment.” That would be a strained construction that I don't think
we could hope for, at least in my opinion.

It seems to me that this is an unusnal situation, that a bill, which
has as its purpose the prohibition of the transportation of gambling
devices, permits the transportation of such gambling equipment into
particular States for uses at racetracks or other licensed gambling
establishments where betting is legal, but it would prohibit the trans-
})orhu ion of amusement equipment into a State where it, is perfectly
egal.
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It is just the converse of what it should be. It seems that the
Attorney General in his concept of the law presumes illegality when
the presumption should be Jegality until the game is prohibited by
State action, or by an unfavorable court decision, or an unfavorable
statute.

The normal concept would be that that which you are manu factur-
ing and selling is legal until it is found out to be otherwise. I have
mentioned that I think a logical distinction is as to the appli ation
of skill and I tried to make a snggestion, which is contained on pages
16 and 17 of my statement, of what I thought would be a logical dis-
tinction which would permit the use of games where there is an ele-
ment of skill, but would still, if the committee sees fit, prohibit the
games where there is no element of skill at all. And there are other
devices besides pinball games, bowling games, and shuflle games that
are before this committee. That I know. i

I think that is a very logical amendment. As an alternative I
have snggested an amendment on pages 18 and 19 which would carry
out T think the purposes expressed in Mr. White’s letter to the com-
mittee and which is included in the Senate report, except it would
permit use and operations in areas where the games are already law-
ful and they have been held so either by statutory enact ment or court
decision.

In conclusion, I feel that there has been so much said before this
committee without any relevancy as to the coin machine industry.
There has been nothing to show a hookup between manufacturers and
distributors and operators with the organized crime as set forth in
the purpose clause of the bill, and the statements made about X num-
ber of murders down in Florida, and all this sort of thing, have no
relevancy at all and it just isn’t fair. It violates all concepts of law
to indict an industry without any proof as to something that has
been done that is wrong. That isall 1 have to say.

The Cramyan. Mr. Williams, any questions

Mr. Wirrrams. Mr. Nelson, did T understand you to say the Bally
Manufacturing Co. makes the so-called bingo machine of the type
which we had in the committee room the other day?

Mr. NeLson. Yes, sir.

Mr. Wirrianms. 1 believe you also indicated that when it left the
factory it did not have the free game runoff put on under it?

Mr. Nerson. I stated that as to this particular model, and this was
pointed out to me by a member of the firm, there was a meter included
that was not included when it left the factory, and that was a meter
which would register the free plays that had been obtained and
played.

Now. I don’t want to leave any incorrect impressions. My client
has made games with such a meter. It happens to be—I think I am
right within a comparatively short time—that none of those meters
have been placed on games for a period of some 4 or § years.

Mr. WiLiams. Who manufactures those meters, Mr. Nelson, do
you know ?

Mr. Nerson. I can find out by just turning around. It is a sup-
plier. We don’t make them. It1s something like Michael switches.

Mr. WiLtians. Is the machine made specifically so it is easy to
attach that meter?
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Mr. Newson. I think it would take a skilled mechanic. Mr. O’Don-
nell says it could be done quite easily. I don't profess to be an expert
as to the technical aspects, though I participate n litigation, but let me
first correct this meter question.

Every one of these games, any game manufactured, a bowling game,
or a shuffle game, or a pinball game, has to have one meter which evi.
dences to the player the number of free games he is entitled to, They
all have that. I assume that the question raised as to other meters
would be the supplemental meter, which in this particular instance was
placed on a game manufactured and sold by my client and was not
in that particular condition.

We are not trying to beg the issue. My client has had games with
that type of meter. It happened to be that that game did not include
the meter. It did not have the meter included when it left the factory,
and it also happens to be that those types of meters have been aban.
doned for some 4 or 5 years on my client’s games.

Mr. WinLiams. But your client does put the button on the machine
which can simply be pressed and run all the games off at once?

Mr. NeLson. Yes,sir. Itisreally a toggle switch.

Mr. Wirrtiams. I understand.

Mr. Nerso~. Yes, sir.

Mr. Wirniams., That does come as standard equipment ?

Mr. Nerson. That is right.

Mr. Winniams. The difference between that machine and the other
machine which was displayed in the room here was that in order to
run the free games off on the small machine it was necessary in each
instance to shoot one of the balls ?

Mr. NeLson. Yes, sir. May I say it is also my understanding, Mr.
Williams, that you can take the free plays off of almost all of these
games by just pulling the plug. It could be done just that easily. May
I make this observation, sir? If you happen to be playing a game
over at the National Airport, or Greyhound Bus Station, or any of
these places T mentioned, and you did get a lot of free games, and you
are just a transient, if it didn’t have an arrangement where you could
cancel the games by a switch—and, after all, our people are electronic
geniuses in this field—it would just be unrealistic.

My client had several Army-Navy “E” awards. It made a gunnery
trainer which was an adaptation of a coin-operated game, and this
was used by the Army, the Navy, and the Air Force. I happened to
be a gunnery officer in the U.S, Navy during the war, and we actually
used one of these devices in training.

It would just be unrealistic for our people not to have a switch of
that sort on and leave it where the proprietor would go over and pull
the plug. It just wouldn’t make sense.

Mr. Wirtiams. As I understand it, the other machine would not run
them off simply by pulling the plug.

Mr. Nerson. I believe you would have to shoot one ball on the
other machine, at least, and then I think it could be disengaged and the
games run off. T believe that is true. It is just a slight difference,

May I add this: There is an awful lot said about the large number
of free plays. One game had 99 free plays and the other had 999.
Players like to shoot for high scores. I am nof saying in any way that
these games under certain conditions aren’t used for gambling by the
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yroprietor and the location owner, whatever the arrangement may be,
ut most people would rather play a game where they can get an as-
tronomical amount rather than play a game where they can only
get a few free plays, and they like to play for the higher scores. That
1s evidence by the higher scores.

They all have huge sums. They don’t deal in a score of 30 or 40.
They deal in a score of 300,000. The players like to score 800,000 on
the game. You wouldn’t even need a meter to show what the player
is entitled to. It would be just that simple. 1f the proprietor thought
he wanted to make an arrangement where he would give a prize for a
high score or pay the man something, he could just take those huge
figures, 800,000, and divide it by whatever you wanted to, 1,000, let’s
say, and it would be 800 to 1. ‘

It is just another method of doing the same thing. I don’t think
that is the test. I think the test is, Does the game require skill? It
is just not a mechanical operation, and if it requires skill, under most
State laws it would be gambling if cash is paid, and so on.

It is the end use to which it is put. That isn’t true of all jurisdic-
tions. I mean. there are States where they permit giving a merchan-
dise prize. 1 mean each jurisdiction is a separate study.

Mr. WirLiams. What percentage of these machines that you manu-
facture would you think are being used as gambling devices? I am
speaking of the bingo-type machine.

Mr. Nersox. Icouldonly givea guess. As I say, to me the approach
is this simple. If I take a plane from Chicago and T land at National
Airport they are not used for gambling. If I take a plane from Chi-
cago and I come in at Friendship Airport they are. That is the way

it goes throughout the country.

[f they are in the bus stations, and the drugstores, and the average
places in most communities, they can’t be used for gambling. They
are not being used for gambling.

Mr. WiLriaas., What would be your estimate? Would it be more
than 50 percent, or less than 50 percent, or more than 90 percent?

Mr. Nenson. Would yvou just want a guess on my part? It would
just be an uneducated guess. I don’t play that much nor do 1 travel
around the country that frequently. I think that perhaps half-and-
half. or something of that sort, but when you speak of gambling,
there are many variations of gambling.

Mr. Witriams. I understand that.

Mr. NELson. Some of these proprietors pay a prize. They give a
bottle of whisky for the high score for the week.

Mr. Wiritaas. If you put one of these machines side by side with
one of the other type where you have all of your bumpers, and your
baffles, and so forth, and prizes are not awarded, does your machine
get any play at all ¢

Mr. NeLsox. Oh, I think so. I think so. I think a very fair test
is, as I say, the National Airport. I have seen 15, 20 people there,
almost every game in use, just people waiting because of delay in
planes, or having arrived early to check in. They are getting a tre-
mendous play. Itis considered a profitable operation.

There is a suit that is going to trial against the (Government on
March 20. We had asked for an earlier date and the Government
asked for a confinuance. We say that the Government has wrongly
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assessed and collected the $250 tax and it can’t be anything but an
amusement tax.

The Caamman. Is the $250 tax a tax on a gambling device?

Mr. NeLson. Yes, sir.

The Cramman. And not on an amusement device ?

Mr. Nerson. No, it is a $10 tax on an amusement device.

The Cnamaan. And the $250 is a tax under the internal revenue
laws?

Mr. NevsoN. Yes, sir; section 4461-4463 of the Internal Revenue
Code.

The Cuamyax. Then the Government is in the position of outlaw-
ing gambling devices on the one hand and legalizing them on the
other; is that about right ?

Mr. NeLson. Yes, sir.

The Cramryan. Through collection of a tax?

Mr. Nerson. Yes, sir.

The Caamrman. In other words, they won’t lot you play the game
on the one hand and on the other hand if you play it in violation of
the law they make you pay a tax on it ¢

Mr. Newson. That is true; yes, sir. I think it is an improper stand-
ard. That is the reason we filed this proceeding in the Court of
Claims, because we thought we would get to an early conclusion. Tt
is our action against the Government. We paid the tax under protest.
We think the Government. is wrong.

The Cramman. I see your associate there shaking his head at the
statement I made, indicating that that wasn’t true.

Mr. Nerson. Mr. Walsh ?

Mr. Warsa. I didn’t understand.

The Cmamsan. I noticed you shaking your head at what T had
just said.

Mr. Warsn. No, sir; what you said I think is true.

Mr. Wirniams, May I ask one more question, please ?

Mr. Nerson. Yes, sir.

Mr. Wittiams. In regard to these meters that keep account of free
games inside the machine, you indicated it was a very simple matter
to hook one of those meters up to the machine. Is that because of a
particular type of wiring that is put in the machine for that purpose,
to make it an easy matter to attach those meters?

Mr. NevLson. May I refer to this gentleman from the factory ¢

The Cramryman. T think you better identify yourself for the record,
Mr. O’Donnell, if you are going to be called on to answer these
questions.

Mr. O’DoxyELL. My name is William O’Donnell, and T am general
sales manager of Bally Manufacturing Co., in Chicago. No, I
wouldn’t say it would be fair to say that the wires are in there just
for this purpose.

However, all these machines have all sorts of wires. and it would
be a very simple matter. Incidentally, in the Gottlieb machine that
was displayed here, there was a meter on the inside of the machine
to record the total play put into that machine. By total play I mean
either coins dropped in or free plays played back.

It would be a very simple matter to take that total play meter that
they had on the inside of the machine, the same as we do, and hook
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it up to the free plays runoff. T am not saying that they have designed
this machine for that purpose, but I am saying it would be a very
simple matter to do this.

Mr. Wicniams. What T am referring to is this. Is the machine
equipped in such a fashion that it makes it a simple matter to hook
this type of meter up?

Mr. O’Doxnecn. Yes, itis.

Mr. WiLtiams. Would it be a different matter if there was no such
thing as one of those meters? Would it be wired exactly in the same
way “and hooked up exactly in the same way as if the meter didn’t
exist ?

Mr. O'DoxxErn. No, naturally not.

Mr. Wirriams. In other words, the manufacturer actually makes

easy for the meter to be put in Iln'm’

Mr, O'Dox~errn. That is correct.

Mr. WicLiams. On purpose

Mr. O'Doxxern. That is correct.  Well, T am talking about a com-
petitor at this moment, Congressman. I don’t think it is fair for
me to say what their intent is.

Mr. Wirrtams. You can speak for your own company, though.

Mr. O’Dox~eLL. Our meters are in there. We put two meters in
our machines. The meters that we put in the machine are not hooked
up to the free plays runoff, the way the demonstration was here. One
meter we put in our machines is a total play meter that records all the
plays on the machine. The other meter in the machine is a free-play
meter and this records the free plays won.

Now, the reason for these two meters is they are actually popularity
tests. I will draw a parallel. You are dealing with the public and
you don’t know which machine will be popular and which will not, so
therefore the operator can go in each week or each day and see exactly
what the machine has been doing.

If the players have been winning too many free plays the machines
will not make any money because they will stand there and be playing
free plays all day long. If they do not win enough free plays, then
the game will lose its popularity very fast because they will say,
“Well, I can’t win any free plays on this,” and this is ‘the reason
for the meters on the inside.

Now, it is a simple matter to take any of those meters and hook
it up the way they had our machine hooked up in this demonstration,

Mr. Winniams. There is another attachment or device built into
that machine according to the testimony of Mr. King which would
act more or less as a governor on the number of free plays which
could be put out. That’s the little round thing down at the bottom
at the back of the machine which he said had some kind of a worm at-
tachment or something in it which governed to some extent the orders
which would come up on the board.

Mr. O’Don~ern. That is so.

Mr, WirLiams, What is the purpose of that?

Mr. O’Donxgrn. To control the machine.

Mr. Winriams. To keep too many free plays from coming up?

Mr. O'Doxwyerr. That is it exactly.

Mr. Winnrtanms, Or in another case where free plays have not been
coming up, to permit them to come up ?
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Mr. O'Doxyerr, That isexaectly right, Congressman.

Mr. Wirtiams. That isall.

The Cramratan. Mr. Nelsen ?

Mr. NeLsen. No questions.

The Caamraanx. Mr. Rogers?

Mr. Rocers of Florida. Just a question or two, Mr. Chairman.
Thank you. In speaking of the devices to determine the free plays
where the machine is either giving enough or not enough of the free
plays, why cannot this be done by research by the company before
your machines are put out from your plant ?

Mr. O’'Dox~ernn. We tried to do that as best as we can, but when
you are dealing with the public, there are players that are excellent
shooters on these machines, and in an airport, for instance, there are
many transients coming through. Well, the play on the machine,
we call stupid. They don’t play these machines as well as in the
corner tavern, we will say.

Mr. Rocers of Florida. Could you not, if it is going to be in a corner
tavern with a certain level of skill required, just put it out from the
plant. without having all these devices which ecan be manipulated ?
Why could you not have certain standards set in your machine in your
plant ¢

Mr. O’DonNeLn. We do. We certainly try. But these standards
are not always correct because in all of these machines there is an
element of chance and there is an element of skill. Well. when you
have to combine the two it may be different in different parts of the
country the way they play the machine.

Mr. Rocers of Florida. But what I was thinking about was in
order to get away from the possibility of the machine being used
for gambling, if you just didn’t have these devices on it, it could
be set up directly from the plant with a certain degree of skill re-
quired, and if they were fo be used as you say in the places where
you are more likely to have skilled players, a certain type machine
could go there, and maybe another machine in the airport where you
do not have such skilled players. Why could not that be done?

Mr. O'Dox~eLr. T am afraid on one particular machine we would
have to set 10 or 12 standards, possibly 20, and we would no longer
be making one particular machine. We would be making 15 differ-
ent models to accommodate every section of the country, possgibly
more than that.

As well as possible, Congressman, we strive to do that. to set a
standard that, we will say, is the national average, but that is not
always correct on each particular machine that comes out.

Mr. Rogers of Florida. Thank you. Thank you very much, Mr,
Chairman.

The Cuamaan. Governor Thomson ?

Mr. Tnomson. No questions.

The Cuamman. Mr. Nelson, it is a little bit difficult for me to un-
derstand thoroughly just what the intention is of the indust ry you
represent foward the purpose of these machines and just what you
seek to accomplish here by your appearance and testimony and
sugeestions,

Let us see if we cannot determine and pinpoint just what is in-
tended. The Attorney General seeks authority to deal with mechan-
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ically operated gambling devices that deliver money or property
whereby organized or syndicated gambling may nourish. You do
not oppose that objective?

Mr. Nerson. No,sir.

The Cramaan. That is what I understand you said.

Mr. Nerson, No,sir, not at all.

The Cuamyan. The Attorney General seeks authority to prohibit
the interstate shipment of a machine or a mechanical device designed
and manufactured primarily for use in connection with gambling
and which when operated may deliver, as a result of the application
of an element of chance, money or property. Do you oppose that
objective?

Mr. Neuson. Certainly not in those instances where the machine
itself delivers the money or property. That is clearly a gambling
device.

The Cuamaan. All right. The Attorney General explains that
to that extent they will have little, if any, difficulty dealing with that
kind of operation, which lends itself to organized or syndicated crime
operations. What the Attorney General then discussed in addition
thereto is the type of machines that can be and will be operated me-
chanically whereby organized or syndicated erime can through a loop-
hole in the present law :rt't'nmp]i,-:h the same ul:_]i'n'ti\'v. and that is
to have the machine made in such a manner that it will register free
plays to such an extent that money or property will be paid. That
1s where you raised a question as to how it can be accomplished.

Mr. NeLsox. Yes, sir.

The Cuamaian. Then does that mean that it is a question of defining
what could be considered as an amusement machine in contrast to
what would be considered a gambling machine ?

Mr. Netson. Yes,sir.  That is just about it.

The Cuamyax. In your opinion, what would be considered an
amusement machine

Mr. Neusoxn. I think basically it is a device that embodies some skill,
where a player improves his score and becomes more proficient as he
studies the game and as he plays it.

The Cuamrman, Then suppose we take that one step further.
There is a combination of chance and skill. Do you think that should
be exempted?

Mr. Newsox. I would say there will always be the element of
chance. That cannot be removed. The element of chance will al-
ways be present. Weight must be given to the element of skill.
That should be the distinguishing line.

The Cuaamyan. How then are you going to deal with the organ-
ized gamblers who are taking advantage of that machine?

Mr. Nerson. Well, sir, I don’t think there has been a showing about
any organized gambling on these devices.

The Cuamman. The Attorney General has used the figure of 5250
million a year which he says is the take on these machines.

Myr. NeLson. I haven’t seen the record, sir.

The Cmamman. I haven’t heard anyone say that that is not a
fact.

Mr. Newson. The figures that are submitted by people in the in-
dustry indicate that the average machine takes in between $40 and
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$50 a week. Operators will testify subsequently to myself, people
who actually operate these machines, that that amount of money is
split between the location owner and the operator,

The Cramyan. You are talking about something else. Tet us
get at the evil here and see if we can accomplish something on that
score. Let us not talk about the side of it that I think even the At-
torney General suggests is amusement and he does not object to it, but
let us talk about the other side, the loophole that permits organized
crime to take over on this kind of an operation.

Tell the committee how we can get at that and still preserve what
everybody seems to want to preserve.

Mr. Newson. 1 repeat, 1 don’t know of any organized eriminal
activity in this industry and I don’t know of any in the record that
so substantiates that. 1 have seen nothing.

The Cramaan. That doesn’t answer my inquiry at all as to how
you are going to keep this kind of a device from being used for pur-
poses that you say it is not primarily manufactured for.

Mr. Nerson. It seems to me that the end use is the test and each
State makes its own determination, and not to belabor the point, the
device that goes into one area is used entirely different from a de-
vice in another area. To me, it is just that simple.

The Crarman. You evidently are speaking from the viewpoint of
the well-intentioned manufacturer who has perhaps no interest in
what happens to his product after it leaves his plant. T cannot be-
lieve that that would be true in legitimate operations of your company
and others,

Mr. Nerson. I can only repeat again I do not know of any organized
groups, or criminals, or other undesirable elements that are taking
over these games and operating them. I just am not aware of them,
and I have represented this company for over 25 years.

The Caammax. Who are the distributors of your produects, as an
example, in St. Paul ?

Mr. O’DoxNerL. A fellow by the name of Harold Lieberman.

The Cramyman. Who is your distributor in Minneapolis?

Mr. O’Don~err. This same party.

The CramyaN. Who is your distributor in Milwaulkee?

Mr. O’DoNNELL. A company by the name of Postor Distributing.
They are just being bought out, T believe by Automatic Canteen Corp.

The Cramraan. Who is your distributor in Chicago where you man-
ufacture these machines?

Mr. O’'DoNNELL. At the present moment, the son of the founder of
our company. His name 1s Donald Maloney and the name of the
company is Donan Distributing.

The Cuamyan. And I suppose that you have different distributors
then throughout the country, in Los Angeles, New Orleans, New York,
and other places?

Mr. O'DoxvEeLL. Yes, sir.

The Cramryan. Do they have an association, a State organization,
or a national organization ?

Mr. O'Dox~erL. There is a small national distributors organization
and they have a representative in Chicago and they put out a monthly
little bulletin. T believe their membership is very ]]m\'. I think it 1s
somewhere in the neighborhood of 45 to 50 members. In this bulletin
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they exchange prices on new equipment. One of them may be loaded
with this type of equipment and the other one is looking to buy this,
and it was formed so they had some type of communication between
each other.

Incidentally, in the main every one of these distributors I am talking
about handle all types of coin machines.

The Cuamyman. You mean cigarette machines and things of that
kind?

Mr. O’'Do~x~ecn. That is correct.

The CaARMAN. You are not concerned about that kind of coin
machine in this proposed legislation, are you?

Mr. NerLsoN. No,sir.

Mr. O’DonnNELL. No.

The Cramman, Are you concerned about shuffleboards?

Mr. NersoN. I think there is a problem. I think there is definitely
an element of chance and I think shuffleboards in many instances are
used in such a fashion that the player receives a prize. 1 think it is
very common to have prizes for high score for the day or the week.

The Caamyman. The Attorney General said in his statement that he
would not seek the authority to prohibit the giving of prizes. He
didn’t consider that the evil that he sought to deal with here. You
state in your statement.:

We do not pretend that free plays are never converted to cash. * * *

Mr. Neson. Yes,that istrue. They frequently are.

The Cramman. Are your machines designed and manufactured
for that purpose as well as other purposes?

Mr. Nerson. Not to my understanding. It is just on any of
these games they have a score and the proprietor can do whatever
he would see fit to do in any of these games. It would be very true
of a shuffle game, and in all due respect to the Attorney General and
the study I am sure he has made of this, it seems to me, sir, that if he
says that a prize would be all right, isn’t a prize money or property?
Wouldn’t that fall strictly within the statutory definition?

The Cuamman. That was what I was trying to get out of him.

Mr. Nerson. The other day, as I recall, he said, “Well, T don’t
think bingo equipment would be covered.” Well, if I have any con-
cept of the use of the English language bingo equipment would be
covered, but are we to be in this nebulous area where he makes regu-
lations and we then determine whether or not under his construction
the particular device would be covered? Tt seems to me the standards
that are being set would be the determination the Attorney General
reaches, not the language of the statute.

The Cuamraan. Do you contend that machines with multiple-coin
operations, which you mentioned a little while ago, come in the cate-
gory of “amusement’ ?

Mr. Nerson. I think they do, sir. You have multiple coins on
shuffle games and bowling games, too. You have multiple coins which
give opportunity for several players to play or the same player could
use all of the coin slots,

The Cramaran. Yes: but when you put a coin in one of them you
can’t put another coin in that same slot until the game is played, can
you ¢
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Mr. Newsox. Each player can. T have been told that a game has a
greater appeal if you give the player an opportunity to put two
nickels in than, say, one dime. If the test is the number of coins. you
would have a higher gross return in the national average if you built
the machine to take a quarter, but commercially it has a greater
appeal if you can start out playing with a nickel.

You don’t have to go any further than the nickel. You can shoot
the balls when the 5-cent coin is inserted, or if you want to you can
put another nickel in. That is the option of the player. I assume
that the player who is in a hurry would only put the 5 cents in.

Let’s take the situation, say, at the airport with a few minutes to
spare. If he was in a tavern and having a drink or two and has lots
of time, he might put a good many nickels in.

The Cramyan. You say that one of the machines demonstrated
here the other day was your machine?

Mr. NeLson. Yes,sir.

The Cramaax. The company that you represent ?

Mr. Nerson. Yes, sir.

The Cramman. Even though it was made 5 vears ago, I believe
you said ?

Mr. Nerson. Yes, that is true: it is about 5 years old.

The Cramaran. Do you think that that machine should be legalized
and included in the exempt category if this legislation were to he
approved ?

Mr. NeLsonx. Well, sir, it is legal in 27 States. Tt is legal in the
State of Illinois. It is legal under the decision of the Courd of Ap-
peals in the District of Columbia. These are cases where evidence
has been heard as to the element, of skill and the use to which the games
are put. This is an established legality, a legality that is in existence.
This isn’t something new.

The Cramyax. But, Mr. Nelson, do you think by any strange
stretch of the imagination that the legislatures of those States when
these laws were adopted had any idea that there would be any such
multiple-coin operation that was demonstrated here the other day?

Mr. Nevson. Yes, sir.

The Cramyan. Do you think so?

Mr. NeLson. Yes, sir. Our State of Illinois reenacted an antigam-
bling statute which was passed in June last year. Tt became effective
January 3 of this year and the games that my client makes are per-
fectly legal under our statutes. You saw a demonst ration with the
coins. There was no effort to play the machine. That wasn’t a true
use to which the machine was put.

This gentleman could have played it after one coin, but it was just a
series of deposits. A certain impression was created. That isn’t the
normal play. What fun would there be in just dropping the coin
wit hout pulling the plunger to see what score would be obtained ?

The Cramaan. That is the exact point that we wanted to get to
finally. The demonstration indicated, and T want your explanation
of it, that you could put innumerable dimes in there in order to run
up yourodds, Isthattrue?

Mr, Nevson. Yes, sir.

The Cramyan. And when you get as many dimes as you want in
there for the odds that you are trying to get for yourself, then you
play the coin, is that true? '
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Mr. Nersox. You would have the option of doing it anywhere along
the line.

The Cramamax. Why outlaw the old slot machine then, if you are
going to permit that kind of an elect rically operated device to be
operated ?

Mr. Nersox. There wasn't any skill under the operation of the
old slot machines, and these games are essentially games of skill. The
player has something to say about the results that are obtained. One
1s completely mechanical.

The CrarkyMaN. Do you think that the player had anything to do
with the odds that were run up on the machine when he put the dimes
in there?

Mr. NeLsox. The change in the score registered, no.

The Cramyayx. With dime after dime that he puts in there, nick-
els, quarters, or whatever it might be, do you think the player has
anything at all to do with the odds that run up on it ?

Mr. O'Dox~enn. No.

The Citamrman. Of course, he does not. Then how can you con-
tend that this is primarily a type of device that would be used for
amusement !

Mr. Nersoxn. Well, T feel it is within the control of the player and
he can play it after one coin or two coins, as he sees fit, and I think it
would be a rare person who would put an endless number of coins in
without first playing it. The opportunity for advancing the score
register and so on, 1 think is one of the appeal features of the game.

The Cramkman. Yes, just like it is in a slot machine, the appeal
features of the game.

Mr. Nerson. But the player has to show some skill and has to have
some control over the operation if he is going to get a high score. You
asked me, sir, about whether any of the legislatures feel that as of
the present time. They do under these statutory enactments, and the
case T mentioned in Illinois was a reaffirmation of the State statute,
and there was proof before the court by witnesses that John Jones
could play the game much more skillfully than Tom Smith, the
people who were accustomed to playing it. Our court held that that
was a game of skill.

The Caamyan. Mr. Rogers?

Mr. Rocers of Florida. Now, from the questions I asked previously
I don’t understand this matter. I thought you said that you could
set your machines to compensate for skill so that, in effect, you either
make the game harder or less difficult.

Mr. NeLsox. But, Mr. Rogers, you must still be able to propel the
ball on to the playing surface and you must use your judgment. You
must calibrate that in such a fashion. The game is regulated to the
extent that it cannot be an endless number of free plays or that no
free plays would be obtained, but one man could score much better
than another,

Mr. Rocers of Florida. You set the odds for the house, in effect, do
younot ¢

Mr. NeLsox. It is something like a goal, of course. You trap it.
You cannot be too easy or too hard, but the one man will score much
better than the other, and that has been the testimony.




122 GAMBLING DEVICES

Mr. Rocers of Florida. Isn't it also something in the degree that
you can make these machines difficult or not? It is something like a
slot machine too, because they can set a payofl at a certain number of
games and so forth, so you must have some control there if you make
the games harder or less difficult.

Mr. NeLsoN. Yes, sir, there is that control, there is that regulation,
but there is still a difference between what the two players will do.

Mr. Rocers of Florida. That is getting to a pretty thin difference,
I think.

The Cramraan. It appears to me that what You are asking this com-
mittee to do is to give its approval to the operation of any kind of
mechanical device so long as any element of skill might come into it
to make it an amusement game and without any consideration to the
effect it would have on just what the Attorney General seeks to pro-
hibit.

I just don’t understand that position. If You want to operate them
for amusement purposes, that is one thing, but then to define some-
thing as a game of amusement when evident ly the amusement angle is
very thin and the element of chance is the major element, as Mr. Rogers
has said, is quite difficult for me to understand.

Mr. Nerson. There is much divided authority on it.

The Cuamyan. Iam trying my best to find out just what the intent
of the manufacturers is in this legislation as I did with the Attorney
Greneral when I was trying to find out just what he was seeking. Now,
from what you have explained here as to what you want to do, I cannot
help but think that there is a lot of merit in what the Attorney
General seeks to do.

I know how people take advatnage of t hings and T think the organi-
zation that you represent is in every way seeking to legitimately ex-
pand its own business and stay in business. But I cannot believe that
you would want to continue in something that lends itself to the kind
of conditions described by the Attorney General.

If there is no organized operation in this field, do you have any
doubt that such operation would not develop if this kind of a situation
would be permitted ?

Mr. NeLsoN. Mr. Chairman, T again submit T do not know of any
organized activity in this field, and T have seen nothing in the record,
sir.

The Caamyman. How much does that machine cost ?

Mr. Nerson. T am sorry. That machine cost $525 to the distributor,
or when it was sold new.

Mr. O'DonyEers. And they resell them for whatever markup they
can get.

The Cramyax. You said that was 5 years old. What types of
similar devices are being manufactured by your company now?

Mr. O'Dox~eLL. Presently the price is $765 for the same style
machine.

The Crarmaran. With all that drum operation in it ?

Mr. O'DoN~NErL. Yes, sir.

The Cramyan. Multiple coins?

Mr. O'DoNNerL. Yes, sir.

The Cuamyan. How many coins can you put in it ¢

Mr. O’DoxNerr. Mr. Chairman, that would depend on the cash
box.
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The Cramyan. In other words, you can put all the coins in it until
it is full ¢

Mr. O'Donnerr. That is right.

The Cuamrman. And there is no way in the world that youn can, as a
manufacturer, prevent that from being used as a very great gambling
device or operation ?

Mr. O’DoxnerL. No, sir; there is no way. I don’t mean to sound
smart aleck here, but there are many knives used to kill people. Well,
how are you going to outlaw the manufacture of knives? You are
talking about the end use of a product.

The Cramyaay. Mr. O’Donnell, that is a very, very naive argument
insofar as I am concerned, with the kind of machines you have here
lending themselves only for the purpose of taking people’s money.
This so-called amusement. thing has no purpose except taking people’s
money. We had a difficult time working out the legislation back in
1951, on the old slot machine bill, without interfering with any legiti-
mate operation in the field of amusement.

This, as Mr. Rogers said a moment ago, gets down to a very fine
point. I don’t know whether we will be able to work it out or not.

Any further questions? Thank you very much. I appreciate your
testimony here and the information which you gave to us about this
operation.

Mr. Nerson. Thank you, sir.

The CramryMan. Mr. Melvan M. Jacobs. Mr. Jacobs, will you iden-
tify yourself?

STATEMENT OF MELVAN M. JACOBS, REPRESENTING JENNINGS &
C0., DIVISION OF HERSHEY MANUFACTURING C0., CHICAGO

Mr, Jacoes. Yes, sir. My name is Melvan M. Jacobs. I am an
attorney in Chicago, I1l., and I represent the Jennings Manufacturing
Co., which is the principle manufacturer of slot machines in the city
of Chicago.

I wish to thank the chairman and the members of the committee
for the privilege afforded me to express our views on certain aspects
of the bills now before the committee and request permission to file a
copy of our memorandum for the record.

The CramrMaN. You may do so at this point.

(The memorandum referred to above follows herewith:)

STATEMENT OF MELVAN M. JAcoms, REPRESENTING JENNINGS & Co., DivisioN oF
HersHEY MANUFACTURING Co.

Melvan M. Jacobs, of the firm of Quinn, Jacobs, Barry & Latchford, 231
South La Salle Street, Chicago, Il1L., attorneys for Hershey Manufacturing Co.,
an Illinois corporation, represents on behalf of the company that the company,
which through its Jennings & Co. Division is a major manufacturer of so-called
slot machines, is most sincerely in favor of, and urges a favorable committee
report as to those parts of the proposed amendments to the above-mentioned act,
commonly referred to as the Johnson Act, which would enlarge upon and better
define the persons who would be required to register and to maintain and file
appropriate records in accordance with this act. However, the company strongly
urges that that part of the proposed amendments to the act, providing for an
interdiction to extinguish rather than to regulate any segment of foreign com-
merce, be seriously considered by the committee in the light of its possible
effect upon the industry, the employment conditions of the various small busi-
nesses engaged in this industry, and the trade balances of the United States.
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Jennings & Co. was incorporated under the laws of the State of Illinois on
March 19, 1954, and it purchased the assets of O. D. Jennings & Co. from the
estate of the late O, D. Jennings. O. D. Jennings & Co. had manufactured slot
machines in the city of Chicago from 1906 until its acquisition by Jennings & Co.
On May 15, 1957, Jennings & Co. was merged into Hershey Manufacturing Co.,
an Illinois corporation, which had been incorporated under the laws of the State
of Illinois on April 27, 1939. Since that time, Hershey Manufacturing Co. has
been engaged in governmental subcontract work, manufacture of vending ma-
chines, and photoflash equipment. However, over 80 percent of the business of
the company is done through its Jennings & Co. Division which manufactures
slot machines. Therefore, this manufacture is the company’s principal work.

In the last year the company has employed between 75 and 124 men, with an
annual payroll for the year 1960 of $308,120. In the year 1960 the company’s
gross sales of slot machines were $061,226, of which over $000,000 in sales was
to 15 foreign countries, including Turkey, Germany, France, Italy, Sweden,
England, Denmark, Spain, Canada, Aruba, Dominican Republie, Haiti, Iceland,
Greenland, and Nova Scotia.

In the year 1960 gross sales to the United Kingdom were $482493, which is
the result of the legalization of the use of these machines in the United King-
dom. It is anticipated by all those in the industry that sales to the United
Kingdom, due to its adoption of a public policy in favor of use and regulation
of these devices, will greatly exceed the 1960 shipments, since the demand in
in that country is exceeding the manufact uring facilities available in the United
States. In volume 623, No. 110, Hansard's reports for May 11, 1960, the Joint
Under Secretary of State for the Home Government, Mr. Dennis Vosper, in
quoting from a statement made by the Home Secretary, stated on page 428:

“‘We hope that the bill—with the improvements that will be made to it dur-
ing its passage through Parliament—will provide reasonable freedom for people
who wish to bet or to play games for money to do so, while, at the same time,
retaining sufficient safeguards to act as deterrents against their being led into
excess,” "

These comments on the bill to legalize slot machines in the United Kingdom
stress that the publie poliey of the United Kingdom is not prohibition against
gambling, but rather they have felt that control with adequate safeguards is their
prime objective. As may be seen from this example, shipments into the United
Kingdom from the United States are, and will be, in legitimate foreign com-
merce in accordance with the public policy of the country to which the devices
are shipped. We do not feel, therefore, that a prohibition of shipment in foreign
commerce will do other than encourage unemployment and an unfavorable Eu-
ropean balance of trade, the result of which will eulminate in putting not only
the small businesses engaged in the manufacture of slot machines out of business,
but affecting greviously the foundaries and other suppliers of these manufac-
turers,

There are, to our knowledge, five companies engaged in the manufacture of
slot machines in the United States at this time, They are as set forth below,
with their approximate comparative percentages of sales :

Jennings & Co., a division of Hershey Manufacturing Co., Chicago, Il._____ 40
Mills Bell-O-Matic Corp., Chicago, I11., and Reno, Nev PO )51
Ace Manufacturing Co., Maryland . T
Buckley Manufacturing Co., Chicago. Il ap |4 g 11
Las Vegas Coin Machine Co., Las Vegas, Ney_ . 1

In connection with the enforcement of the Johnson Act and local gambling
statutes, both the Federal Government and the State authorities have investi-
gated the backgronnd of the owners and employees of Hershey Manufacturing
Co., and these reports have shown that all persons connected with the company
have the highest personal reputation, with no derogatory material abont them
or any connections they may have.

For these reasons and for the reasons of attempting to keep a balance of
favorable foreign trade, the maintenance of 1.8, gold reserves, and to prevent
local unemployment, we believe that there should not be a prohibition on foreign
commeree shipments. The revenue of the United States also wonld suffer from
taxes lost on individual and corporate incomes, and the policy of the United
States wonld suffer by extinguishing a small business which is shipping only
to places where the devices in question have a lawful use.
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This year the Supreme Court of the State of Illinoeis, in the case of Hershey
v. Adamowski, No. 35831, rendered an opinion in which it stated that the manu-
facture of slot machines in the State of Illinois for shipment in compliance with
ihe Johnson Act in interstate or foreign commerce was legal in this State. The
conrt, in its opinion, emphasized that the machines in guest ion have a potential
for luwful use if manufactured on order for shipment into the State where
gambling is legal, Nevada, and in foreign commerce, as the machines, themselves,
are legal outside of this country. The machines in question were determined
not to be contraband under this “potential for lawful use” doctrine.

We feel that the Johnson Aet, as it may be from time to time amended, shonld
tnke into account this “potential for lawful nse” doetrine and regulate the ship-
ments to insure that the devices are shipped to legal localities, but we do not
feel that Congress should prevent the shipment of any article of commerce for
a legal usage, as such a prohibition could have no effect of her than a detrimental
offect on trade, employment, and the like, as set forth in this memorandun.

Allowing these companies to ship in foreign commerce conld have no effect on
the public policy of the United States, as the stringent provisions of the Johnson
Act prohibit any shipment into the United States with both the customs
department and the Attorney General's Office acting as safeguards against
reentering.

The Hershey ('o. keeps adequate records and is willing to make such reports,
keep such records, and allow such inspections as may be deemed desirable to
enforce the provisions of the present law and any amendments that Congress
may make.

In conclnsion, we would like to state that while we believe that the objectives
of the bill are landable, they can be fully attained without destroying a sub-
stantial, legitimate small business coneern engaged in foreign commerce,

Mr. Jacons. T intend only, Mr. Chairman, to summarize briefly
what our memorandum contains. At the outset I want to make it clear
that we not only do not object to the bills now before the committee,
but. to the extent that they refer to the proposals for enlarging upon
and better defining the persons who would be required to register and
to maintain and file appropriate records, we heartily endorse the bills.

We also endorse the objective to be achieved by the Attorney Gen-
eral. We make no comment whatever with regard to the problems that
confront the prior witness although we recognize the problems that
are inherent in the determination of whether certain machines are 1n
fact gambling or amusement devices, The machine manufactured by
our company is clearly a gambling device. Tt is a slot. machine that
pays off in money usually and sometimes property.

As now proposed, H.R. 3024, while providing for more effective and
hroader regulations of sales in interstate commerce, still contains the
provisions for absolutely forbidding rather than regulating, sales in
foreign commerce, ILR. 8410 and Senate bill 1658 have both omitted
this prohibition against foreign commerce. H.R. 3024 continues to m-
clude that prohibition.

The Attorney General before this committee on January 16, and Mr.
Cramer, the sponsor of your HLR. 3024, have both indicated their
willingness to delete that portion from H.R. 3024.

Commenting briefly on the question raised by Mr. Cramer that there
might be some ambiguity in the bill even though the foreign com-
merce portion was deleted as to whether it required the same type of
registration and recordkeeping for manufacturers who do ship in for-
elgm comimerce,

We have taken the opportunity to further review that provision of
the bill, and it is our opinion that the bill adequately covers the prop-
osition, that even though sales in foreign commerce are permissive,
{he registration requirements of S. 1658, and H.R. 3024, and the other
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accompanying bills, would require a shipper in foreign commerce to
register and keep appropriate records and we heart ily endorse that, re-
quirement. ( Al _ U

I'he proposed export bar still remaining in TLR. 3024 in our opinion
bears no reasonable relationship to the furtherance of the stated pro-
posed legislation, which is to {~Ill'w.'!z better regulation and control over
interstate commerce,

H.R. 3024, as I have stated, does in fact contain comprehensive regu-
latory provisions effecting manufacturers ha ving express application
to their activities in either interstate or foreign commerce. These
regulatory features are, as opposed to an export bar, in complete har-
mony with the declared objectives.

Apart from those considerations, we believe that the abstract, effects
of the proposed legislation as pertains exclusively to foreign com-
merce, insofar as it would forbid shipments in foreign commerce, are
worthy of further consideration by the committee.

First of all, export sales are directed to foreign countries where, as
in England, the subject devices, namely, the slot machines, have entry
and acceptance as a matter of declarecd public policy. 1In the United
States the only State that we recognize as having accepted public policy
in the use of a slot machine for lawful use is the State of Nevada, and
that is the only State to which we ship slot machines.

The Johnson Act was designed primarily to prevent the transporta-
tion of gambling devices into a State or possession of the United States
whose declared public policy prohibits gambling. Yet, at the same
time, the act both in its present form and as it is now proposed to be
amended, recognizes the right of the State. such as Nevada has done,
to adopt and declare a contrary policy. '

We do not comprehend the logic behind the absolute ban on foreign
commerce exports by an American manufacturer, such as exports to
England or Monte Carlo. or France, or any other country that by
their own indigenous law recognizes and gives lawful use to a slof
machine or other gambling devices,

I would like to take only a moment more, sir, o point ouf that in our
opinion, aside from the apparent contradiction of policy within the
bills, the significant national effects of the proposed prohibition regard-
ing foreign commerce lies more in the field of economics than in erim-
mology. T don’t think that it is the intent of our legislature to legis-
Iate with respect to the morals of foreign countries,

There are a very substantial number of people engaged locally in
manufacturing this type of equipment. The revenue would suffer a
very substantial loss on corporate income from what otherwise are
wholly legitimate businesses operated by legitimate businessmen. This
fact has been confirmed many times by the Federal Bureau of Tnvesti-
gation, with whom appropriate records of registration are filed.

Industry sales for export during the past year was well in excess
of $6 million and it is expected that with the advent of the new law
in England, which authorizes and legitimatizes the use of all types of
slot machines and other gambling devices, the export amount will be
greatly increased.

This I think is also of great significance in that our national outflow
of dollars abroad for imports, foreign aid, military bases, tourist
travel, et cetera, can be brought and kept in balance only by the




GAMBLING DEVICES

preservation and increase of export sales, a matter which 1 know 1s now
before Congress for serious consideration.

If the proposed amendment to bar sales in interstate commerce were
passed, it would completely eliminate several American manufacturers
from the world market.

With respect to the company that 1 represent, a very small per-
centage of its total sales are made in the United States, certainly
less than 10 percent. I think this is applicable substantially to all
manufacturers of slot machines in the light of the Johnson Act.

In conclusion, it is our opinion that any legislation having the effect
of eliminating American exporters and cutting off a substantial inflow
of dollars, is inimical to our national inferest in maintaining our gold
reserves and the continued soundness of the American dollar.

I most sincerely believe that these considerations outweigh any spee-
nlative benefits of the proposed export ban, especially as already pro-
yosed by this legislation regulatory measures will apply alike to both
interstate and foreign commerce.

The Crairaax. Does that complete your statement ?

Mr. Jacoss. Yes, sir.

The Criamraan. Mr. Moulder?

Mr. Mourper. No questions.

The Cramaan. Mr. Nelsen ?

Mr. NeLsen. No questions.

The Cramrman. Mr. Rogers?

Mr. Rocers of Florida. Yes, Mr. Chairman. You would have no
objection if there were a ban placed on imports in this country.

Mr. Jacons. No, we would welcome it, sir.

Mr. Rocers of Florida. Thank you.

The Ciratrmax. Thank you very much, Mr. Jacobs.

Mr. Irvin Goldner.

Mr. Goldner, will you identify yourself for the record please.

STATEMENT OF IRVIN GOLDNER, PRESIDENT, AMUSEMENT
MACHINE OPERATORS ASSOCIATION OF GREATER BALTIMORE,
CHASE VENDING SERVICE, BALTIMORE, MD.

Mr. Gorpxer. My name is Irvin Goldner of Baltimore, Md. I am
here in the capacity as the head of the Chase Vending Service, and
also as president of the Amusement Machine Operators’ Association
of Greater Baltimore.

The Cuaamman. Very well.

Mr. Gotpxer. May I proceed, Mr. Chairman.

The Ciramaax. You may proceed, Mr. Goldner.

Mr. Goroxer. There are 90 to 100 operators in Baltimore City and
Baltimore County, Md., and of these about 50 are association meimn-
bers. All members, without exception are residents of either Balti-
more City or Baltimore County of long standing. Most of them were
born and raised in the Baltimore area.

By the usual operating practice of placing equipment on a share-
the-earnings basis with retail establishments—small businesses, restau-
rants. taverns, recreation centers, and the like—these firms serve ap-
proximately 2,700 locat ions. It is readily apparent that no one oper-
ator is large or dominates our business. The average would be about
30 loeations.
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Coin machines, of which the pinball games threatened by these bills
constitute a substantial proportion, are licensed and taxed in many
sections of Maryland. Each county, practically speaking, provides
its own licensing fees. In Baltimore City, licenses produce approxi-
mately $300,000 to $350,000 annually. TIn Baltimore County such
fees produce approximately $100,000 annually. The fees collected by
other counties are in many instances even more substantial, partic-
ularly in Charles, St, Marys, Anne Arundel, and Calvert Counties
where cash payouts are legal. These figures do not include the addi-
tional substantial tax revenues, local and Federal, from the various
property, excise, and income levies upon the coin machine indust Iy.

The people I have defined as making up the various segments of our
industry are the same normal variety of average small businessmen
and good citizens as comprise the body of any other retail and service
industries. They are most definitely not eriminals or national crime
syndicate members.

Mr. Chairman, if T may state at this point, you quoted a few mo-
ments ago the figure of $250 million. T am sure that inadvertently
you were in error because, reading on page 8 of Mr. King’s statement
where he estimated these figures, you will note that he says that the
gross would be $260 million for a 5-year period. Suddenly the
ligure has shrunk to $50 million annually, and when you take into
consideration the fact it is the normal practice in our business every-
where, I am sure, certainly in our area, that half the proceeds are
shared with the location, that is approximately $25 million left for ns.

The Cramaan. Mr. Goldner, I want the record to el arly reflect
what I intended to say. I was quoting the Attorney General and what
the Attorney General said. I was not quoting what Mr. King said or
the competitors in this business.

Mr. GoLpNEr. Yes, sir.

The Cramman. I am not going to try to resolve the differences be-
tween you people in the business.

Mr. Gorpyer. I am sorry, Mr. Chairman. T assumed you meant
Mr. King. The whole point of mentioning this was to indicate in
my opinion at least that this is not big business and certainly not
organized crime or racketeering, but that this was essentially an in-
dustry of small businessmen. Nevert heless, their welfare is seriously
threatened by this proposed Federal prohibition. Our interstate
manufacturing sources for the necessary constant flow of new equip-
ment. would be destroyed regardless of what Maryland statutes pro-
vide. Our existing right to interstate sale of our used equipment and
the necessary replenishment of the capital investment so represented
would also be destroyed.

As I stated, coin machines are licensed and taxed in many Maryland
sections. Basically, the Maryland method is a strict ly “home rule”
process, conforming to the varied local preferences of the several com-
munities. This is done by separate legislative authorizations, per
county, by our house of delegates, each embodying the exact ]:m[‘]f-r'-
ence of the sponsoring county. At present I know of no Maryland
county out of a total of 23 that is not collecting some license fee for
certain types of equipment.

The proposed S. 1658 amendment would impose a uniform Federai
standard that would inevitably confliet with the varied local Mary-
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land regulations and authorized local preferences. The proposed
definition clause * * may become entitled to receive as the result
of an element of chance * * *7is particularly in point in this respect.
It is so broad it might well be applied to almost any coin-operated
amusement device.

I urge, therefore, that either the existing Public Law 906 of 1951
be allowed to rem: l’n unchanged, or, if an aimendment 1- adopted, the
proposed definition in 8. 1658 be changed by some practicable, sensible
proviso that will clearly permit the use and interstate shipment of
amusement gnmes wherein skill and chance may both exist.

The Cramsrax. Thank you very much, Mr. Goldner.

Mr. Williams, any questions?

Mr, Wintiams. No, I have no questions.

The Caamaman. Mr. Nelsen.

My, Nersen. No questions.

The Cramman. Mr, Moulder.

Mr. Mourper. Would the Attorney General’s authority to make
rules and regulations in passing upon “thhm or not the coin-operated
device is gambling, within the provisions of the bill, protect you?

Mr. Gorpyer. 1 am sorry. I don’t believe I got the question.

Mr. Mourper. As I underst 11|cl it, the \ltnnm\ General would have
the authority to make rules and ll'“’1|ll[lt)1l'w and pass upon, in his
judgment, whether or not the mechanical device is a gambling device.
[ think that is his purpose.

Mr. Gorpxer. You mean would that affect my business?

Mr. Mourper. So as to protect the legitimate coin-operated ma-
chines,

Mr. Goroner, I am very frank to admit, Mr. Congressman, since 1
am not an attorney, I cannot understand all the 1{‘ al implications,
but from the various witnesses that were here and the various ques-
tions that were asked, including the Honorable Attorney General, I
am thoroughly confused. I do not know what my responsibility is
at this point if this bill were ]mmod

Mr. Movroer. That is all, Mr. Chairman.

The Ciamaan. Governor Thomson ?

Mr. Troymson. No questions.

The Cramyan. What Mr. Mounlder had in mind was subparagraph
(j) on page 6.

Mr. GoLpNEeR. Yes, sir; I see that,

The Ciramaran. I observe that it is included in seetion 8 of the bill
which amends section 3 of the Johnson Aect, and this has to do with
registration. 1 assume then that this provision of the bill which

reads:

The Attorney General is aunthorized and directed to make and enforce such
regulations as may in his judgment be necessary to carry out the purposes of
this Act & * *

would be applicable to the act itself. T would think the Attorney
General would have authority to issue such regulations as in his mdn--
ment would be necessary within the provisions of the act itself, in-
cluding the revised definition of the term “gambling device”
tion 1 of the bill, which is the erux of this whole bill.

My, Gorpner. Mr. Chairman, part of our concern is just because of
that point. T recall that earlier in the testimony one of the Congress-

in see-
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men asked whether this amendment would apply to existing equip-
ment and whether it could be repaired, and I recall, as the question-
ing was made, that the issue was never clear cut. I mean insofar as
the way the bill is written. Remember, Mr. Chairman, I am speaking
without any legal background.

The Cuamaan. I understand it would not apply to any existing
equipment, but if you repaired existing equipment with any parts
which have been transported in commerce for that purpose, then, i
would become subject to this law.

Mr. Gorpxer. Mr. Chairman, but again, without disrespect. if I
may quote you particularly, you raised a point about what i;’ the feel-
ing were changed a month from now, or 6 months from now or a year
from now or if we had a new Attorney General. I believe that is the
way you put it.

'he Cramman. Yes, but T was talking about purely what was an
amusement and what was a gambling machine.

Mr. Gorpner. Yes, I am speaking about amusement machines, T
operate amusement machines. I donot buy orsell. I simply operate.

The Camyan. You simply operate?

Mr. GoroNer. Yes, sir.

The Cnamaran. In Maryland?

Mr. GoronNer. Yes, sir; in the Baltimore area only. T do not oper-
ate in any of the legal counties.

The Cramyran. Where do you get your machines?

Mr. GoLpNer. In Baltimore, from a distributor.

The Cuamman. You operate machines only made in Baltimore?

Mr. GoLoner. Oh, no; my machines are ail made in Chicago.

The Ciateman. That is what I was asking about. Do you think
that such machines as were described here, all of the multiple coin-
operated type with electrical drums and capable of running up the
odds to any degree, would be the type of machines that are referred
to as amusement machines?

Mr. Goroner. Yes, sir; we refer to those as amusement machines
as long as they give nothing but free plays.

The Cuamman. Suppose they pay off. Then what happens?

Mr. Gooner. That is illegal in the State of Maryland.

The Cramyan, Is that being done?

Mr. Goroner. If it is it must be very rare because there have been
very few convictions.

The CuamrmaN. Then this kind of an operation would not be cov-
ered in this legislation, would it.?

Mr. Goroner. I don’t believe I understand that, sir.

The Cuamrman. The only thing that can be covered in this legisla-
tion is any machine that will pay off either in nmoney or property or
that would entitle somebody to bé paid in money or property. '

Mr. GoLoxer. I don’t believe T understand it that way.

The Coamyax. That is what it says.

Mr. GoroxEr. No, sir; it says that the Attorney General shall de-
termine what is a gambling device, or someone.

The Cuammaxn. I do not agree with that. The Attorney General
is given authority to make regulations within the language of the
act. He cannot go beyond the language of the act.
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Mr. Gouoner. Very well. Then I am confused as to who is going
to make the determination as to whether or not it is a gambling device.
That is the reason for our concern. :

The Cramryan. Thank you very much.

Mr. Goroner. Thank you.

The Cuamyan. Mr. Belser?

STATEMENT OF IRVINE F. BELSER, JR., ESQ., COUNSEL FOR PEACH
STATE TRADING CO., COLUMBIA, S.C.

Mr. Berser. Mr, Chairman and members of the committee, my
name is Irvine F. Belser, Jr. I am a lawyer actively engaged in
private practice in Columbia, S.C., and I might say simply by way
of qualification of the witness that I am a graduate of Yale Uni-
versity and of Harvard Law School.

The Crnamrmax. A very good combination.

Mr. Berser. I also served as first assistant U.S. attorney in the
eastern district of South Carolina for a number of years and have
some practical working knowledge of the matters that are under
consideration.

I appear here today on behalf of the Peach State Trading Co. of
Macon, Ga., which is a wholesaler or distributor of coin-operated
amusement, devices, doing business both in Georgia and in South
Carolina, My client sells to people known as operators in the trade
a wide variety of these devices, both the kind which the Attorney
General apparently seeks to prohibit and also the so-called amusement
type, as well as a large number of other kinds, bowling alleys, shufile
games, guns, pool tables, jukeboxes, and so on. My client does not
control or direct in any way what is done with the machine, of course,
once it is sold to the operator.

Let me make it perfectly clear that as a lawyer and as a citizen
interested in good government, I coneur in the overall objectives of
the proposed bill. My objections go to the fact that I feel that the
Attorney General, insofar as the language has been provided so far,
is attempting to use a blunderbuss to kill what is in South Carolina
only a mouse, 1 feel first of all, and looking for the moment only
from the standpoint of the State of South Carolina, which, of course,
[ am principally familiar with, the proposed legislation is unnecessary.

The Attorney General, as I understood his testimony, is apparently
directing the present bills against organized crime and racketeering,
and T am perfectly honest and fair in saying to this committee that
I know of no organized crime and racketeering in South Carolina.
Whether or not we lack the concentration of wealth or population
that produced that kind of organization or what, I don’t know. 1
don’t mean to imply that South Carolinians are all angels, because
obviously we are not. We have crime in South Carolina, but it is
not. on an organized, syndicated basis. To that extent the purpose
for which the bill is intended does not exist in South Carolina. Fur-
thermore, we have no large gambling profits. As I understood some
of the testimony of the proponents of the bill, they are not concerned
as much with gambling as such, which is legal in certain parts of
the country, as with the byproducts of what they conceive to be large
profits from gambling, which, of course, in turn are used to buy off
public officials, to encourage prostitution, narcoties, and so on.
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I can say without fear of contradiction that there are not. any large
gambling profits in South Carolina. Except for “coin-operated non-
payout pintables with free play feature,” which is the language
that the statute uses, all other types of gambling, parimutuel betting
at racetracks, and so on, are illegal in South Carolina and gambling
is not a major industry or major problem in South Carolina, and
there are no gambling profits with which to buy public officials or
to organize any other kind of crime.

My client’s customers are not criminal or big-time gamblers and
they do not have any connection with organized crime. They are
simply ordinary small businessmen owning a number of machines
which they place in various locations. I might point out to the com-
mittee that in connection with my client’s business approximately 95
percent of the machines which my client sells to these operators are
financed by banks, with a 25-percent downpayment, and the balance
payable over a number of months. They are not paid for in cash.
The people who buy these things do not have the kind of money that
is necessary to pay cash. They are small businessmen who have to
2o to the bank in order to borrow the money on an ordinary install-
ment payment basis with which to buy their machines. That sitna-
tion hardly seems to me to smack of crooks or hoodlums or people
of that sort who deal in cash and rarely have credit acceptable to
banks. The South Carolina National Bank in Columbia, which is
the largest bank in the State, the bank with which my client finances
most of this paper in South Carolina, has indicated that these accounts
are among the most satisfactory they have with defaults Very rare.

I would also like to point out that the kind of money involved in
South Carolina does not approach or approximate the kind of figures
that the Attorney General was talking about, as T understood his
testimony, and, Mr. Chairman, as T recall what the Attorney Gen-
eral said, it was “hundreds of millions of dollars.” Obviously he
was talking on a national basis and not with reference to any one
State. Mr. Rufus King, who incidentally is a friend of mine, com-
puted it up to $260 million. But South Carolina does not deal in
any such sums. The average take for each location would not run
more than $50 a week for all the machines in the place, and that, of
course, has to be divided between the operator and the location owner.
Out of his share the operator has to pay for the machine and has to
pay whatever licenses or taxes are involved in it. He has to service
them each week, and, as you can see, they are fairly complicated ma-
chines that require a certain amount of servicing, spare parts, lubri-
cants, lights, and so on. He has to absorb all the ordinary expenses
of doing business,

As T conceive the testimony of Mr. Rufus King and the Attorney
General, they were talking in terms of gross, which is something that
sometimes people tend to do without realizing that every person in
business has to pay the expenses of doing business. If everybody
could put the gross in his pocket, we would all be rich. It is what
you have left after paying the expenses of doing business that you
have available to buy public officials with, or whatever else is con-
cerned. So as far as South Carolina is concerned, we don’t have or-
ganized crime, and we don’t have any large gambling profits, so to
that extent in South Carolina this legislation is unnecessary, Of
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course, I can’t speak for the rest of the country, and that, of course, is
a concern of this committee.

Looking at the bill, however, which of course is a concern of the
committee, from the standpoint of a lawyer, 1 think that the bills
contain several serious flaws. 1In the first place, as has been brought
out by the questioning of some of the |nt-mLm'.~4 of the committee, the
proposed language of the bills attempts to cover in generic terms all
machines or mechanical devices which are “designed and manufac-
tured primarily for use in connection with gambling,” and which meets
certain other tests concerning the presence of an element of chance
or entitlement to receipt of money or property. In other words, as-
suming that these other elements are present, which I feel would be
present in the type of machines that we are concerned with, the
rimary test becomes the manufacturer’s intent. Of course, intent
1s a thing that resides in the mind of the person, and who is going
to determine it or how that intent is going to be determined is not
spelled out in the act.

Mr. Rufus King asked you not to try to do it for fear that these
nefarious manufacturers or gamblers would think up some new de-
vice or new machines to get around the language of the statute. I
find that approach and the lack of definiteness in the bill objection-
able. It is going to leave the people who are concerned in the in-
dustry, the manufacturers, the distributors, the operators, the loca-
tion owners, uncertain for a considerable period of time, with their
businesses, in fact, even their liberty, at stake, uncertain as to what
they can do and what they cannot do.

The Attorney General concedes that he does not propose to apply
this legislation to a number of devices which would come or appear
to come within the language presently used in this bill. T find that
the most insidious feature of the whole matter. A eriminal statute,
as Mr. Dingell has stated, has to be sufficiently clear and specific as
to advise the person who is either to do or not to do the thing con-
cerned as to what is legal and what is illegal. The Attorney (General
is here saying that even though the words of this statute might seem
to apply to the wheel out of which you take the bingo ball, he is
not going to apply it to that because, as he conceives it, that has no
connection with organized erime and racketeering, and the money in-
volved is small. 1 find that bad legislation, to leave that type of
determination to the administrative agency that is supposed to be
enforcing it.

Mr. Dingell brought out very clearly and well, I thought, in the
hearing yesterday that that matter of legislative intent is one of the
slipperiest things in the practice of law. The ordinary prosecuting
lawyer, and the defendant’s lawyer who is asked to defend a case in
South Carolina. in Louisiana, in Mississippi, or wherever else he may
be, simply does not have available to him the records of these hearings
Tt would take a major undertaking on the part of the ordinary lawyer
in South Carolina to find out what went on in these congressional
hearings.

As a matter of fact, legislative intent is difficult at best because you
have hearings before the Senate, you have hearings before the House,
and you have speeches on the floor of the House and of the Senate,
so that when you get through a mass of several hundreds of pages
you don’t know what the legislative intent was, and you cannot depend

79618—62——10
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upon what the Attorney General in good faith may have said before
this committee. His ideas may change or conditions may change.
The language of the statute itself has to define what is legal and what
is illegal as best that words can define it, and not leave it to the
interpretation of some administrative agency.

Looking at it again from the standpoint of South Carolina. the
legislation in its present form, as the words now exist before this
committee, under the guise of regulating interstate commerce attempts
to invade the rights of the States to determine for themselves under
their police power what is legal and what, is illegal, and T feel that
it is of doubtful constitutionality on that point. In the case of
South Carolina the words of Senate bill 1658, as T understood them
to be interpreted by the Attorney General, and Mr. Rufus King,
one of the principal proponents of the legislation, would declare
illegal some types of “nonpayout pin tables with free play feature”
and prohibit their transportation into South Carolina even though
under South Carolina law those devices are legal, and regardless of
the number of free plays that they may award, whether 1, 2, or 999,

In South Carolina, prior to 1949, pin table machines which gave a
variable number of free plays, even if coupled with merchandise of
uniform value, such as a piece of chewing gum, were consistently held
to be illegal, and I have cited on page 7 of the statement which I
have handed up a number of cases along those lines.

In the case of Holiday v. The Governor of the State o f South Caro-
lina, an operator in Greenville brought an action to attempt to enjoin
the enforcement of this antigambling statute, in his case on the ground
that it constituted an unlawful taking of private property without
due process of law, and the State won the case. The lower distriet
court, Judge Wyche, U.S. district judge, denied the injunetion and
that was affirmed by the Fourth Circuit Court of Appeals and ulti-
mately by the U.S. Supreme Court. So the law by that time became
perfectly clear that pin tables with no payout but with free plays
were illegal under South Carolina law as gambling devices where
there was any variation in the free plays. Following that the General
Assembly of South Carolina in 1949 enacted a specific statute amend-
ing the previous statutes so as to except coin operated nonpayout
pin tables with free pay feature, and with no distinction as to the
number of free plays, and certain other automatic weighing, vending,
music machines, and so on that we are not concerned with here. I
have cited in my statement the section of the code, and I have the
book here in case the committee would be interested more in it.

Consequently under the present law in South Carolina nonpayout
pin tables are legal even though they provide free play features, and
the law does not distinguish between types of pin tables offering
higher or larger numbers of free plays as the Attorney General and
Mr. Rufus King undertook to do by way of interpretation of the
present legislation.

I might also point out that under South Carolina law such machines
which are legal are also licensed by the South Carolina Tax Commis-
sion and that the legislation relating to the amount of the tax has
been amended several times since 1949, including as recently as 1959
and 1960, each time to increase the amount of the tax required. This
indicates that the matter of the legality of these machines has not
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been simply overlooked by the legislature and some old bill allowed
to remain law. The matter has been specifically reconsidered from
time to time and quite recently, and deli]heratel_\'_ as a matter of legis-
lative choice allowed to remain in effect in South Carolina.

The Attorney General has interpreted the statute as not authorizing
the payment of cash to people who win free plays. In other words,
under the law as interpreted in South Carolina by the State attorney
general the person who wins a free play or 999 free plays can’t go
to the Jocation owner and get his money back, and I have an opinion
of the Honorable T. C. Callison, who at that time was the attorney
general, along those lines. So consequently it is considered illegal
and a violation of the statute to trade in free plays for cash or
merchandise.

Where such instances are detected, the location owners or the
other people responsible are prosecuted and the machines confiscated,
and there are such prosecutions in South Carolina. I know of a pend-
ing prosecution in Anderson County in South Carolina right now.
So as a practical matter we have a law, we have a general antigambling
law in South Carolina which does away with parimutuel betting, any
kind of racetracks, dog tracks, or anything of that sort, and we
have a practicable and workable and enforcible rule which permits
these machines where they don’t pay out in money, even though they
provide free plays, and people who do pay off are prosecuted.

In connection with some of the questions which were asked this
morning, I would like to make this point : That in order to derive any
considerable amount of revenue from gambling or from trading in
free plays for money, a lot of people have to do it and a lot of people
have to know about it. A lot of people have to be customers of these
locations or of these machines, and if a lot of people know about it,
the police, the local law enforcement people, if they have a brain
in their head, know it too, and they can stop it, and T am perfectly
sincere when I tell this committee that we do not have any problem
in South Carolina in that regard. There are people who try to oc-
casionally, but in the great majority of cases the people who use these
machines simply play them for amusement during some few idle
moments that they may have in the drugstore or the bus station, or the
beer hall, or wherever the place may be, and there is not any large-
scale gambling. T do not mean to say that there never is, but there
is no major problem and there are no large amounts of money involved.

The report of the Senate committee indicates that Byron White,
Deputy Attorney General, suggested in a letter dated July 25, 1961, to
Senator Eastland, that a proviso might be added to the bill o as not
to prohibit the transportation of—
any device commonly known as a pinball machine into any State in which the
transported device is specifically enumerated as lawful in a statute of that
State,

Of course, this amendment was not adopted by the Senate in its
passage of the bill and is, consequently, not actually before this com-
mittee at the moment, except to the extent you want to go into legis-
lative history in the Senate. In view of ‘the legislative history of
the statutes in South Carolina, T would consider that the amendment
proposed by Byron White would authorize the transportation of these
machines into South Carolina because we do have a statute, passed




136 GAMBLING DEVICES

in 1949, which says that the general antigambling statute shall not
apply to these, so that I would think that probably that would pro-
tect us in South Carolina. However, if you want to get real techni-
cal about it, the statute to which I refer does not specifically enu-
merate it as lawful. What it does is specifically enumerate it as not
unlawful, which of course is substantially the same thing, but not
exactly the same thing, and there seems to have been some difference
of opinion here on Tuesday between Mr. Friedel and various pro-
bonents of the bill as to what the status of the legislation in Mary-
and might be. I won’t want to have that particular language in-
serted into the bill and have to rely upon that to protect and leave
the present situation in South Carolina as it is.

I might add that I am glad to say that Mr. Cramer indicated that
he thought some kind of an amendment should be added to the pres-
ent proposed legislation which would except from the coverage of
the bill devices which are lawful under the laws of the State con-
cerned. He indicated as a proponent of the one of the bills before
this committee that he thought that in order to protect States’ rights
and to get around the doubtful constitutionality of attemping to do
away with the police powers of the State on that point some lan-
guage—he did not suggest any particular language—should be suffi-
cient. I have suggested on page 9 of my statement words which I
think would be in the right direction.

I don’t hold any special brief for the particular words. Just fol-
lowing along the line of Mr. White’s phraseology, however, I have
suggested that we say:

Provided further, That it shall be lawful to transport in interstate commerce
any device commonly known as a pinball machine into any State in which the

manufacture or use or operation of such deviee is lawful, by statute, decision,
licensing, or otherwise—

in other words, where it is lawful, regardless of how that legality
may have been determined, by specific legislative enactment, or by
court. decision, or by the absence of prohibitive legislation, or what—

and the provisions of this Act shall not be construed to pertain thereto.

Something along those lines I think would improve the bill con-
siderably. As I conceive it, it leaves the situation in South Carolina
as now exists, which to me as a former law enforcement officer ap-
pears substantially satisfactory.

The Attorney General has indicated that he does not object to the
proviso which was inserted in the bill in the Senate making an excep-
tion in favor of
parimutuel and other betting equipment or materials used or designed for use
at racetracks or other licensed gambling establishments where betting is legal
under applicable State laws.

I don’t conceive that, unless some amendment of the sort that T have
just referred to is put in, this language would protect South Carolina’s
right to permit the use of these machines, because this proviso which
is in the bill as passed by the Senate relates only to “parimutuel or
other betting equipment or materials used or designed for nse at race-
tracks or other licensed gambling establishments,” and we have no
racetracks or licensed gambling establishments in South Carolina so
that exception would not cover anything that is being done in Sounth
Carolina. There were certain soothing comments made during the
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course of the testimony yesterday which indicated that people thought
that maybe that was intended to provide an except ion, but those words
are not broad enough to cover our situation in South Carolina.

I also find it analytically difficult to see how the Attorney General
and the Senate can be willing to make an exception in favor of pari-
mutuel betting and licensed gambling establishments, which as I
understand, exist only in a few parts of the country, but deal in very
large sums of money, but might not be willing, as the bill now stands,
to authorize or to make an exception in favor of these little old
amusement devices, which have doubtful gambling application, in
Sonth Carolina, anyway. What I am saying in effect is that if the
Attorney General and the Senate, and I would hope this committee,
were willing to authorize an exception in favor of large-scale admitted
gambling involving large sums of money, then the use of nonpayout
pin tables with free play features in South Carolina—it is almost a
de minimis proposition—also ought to be excepted from the applica-
tion of the act, and I assure you that the Attorney General is not going
to have any trouble with organized crime in South Carolina that he
can’t handle under existing legislation, ordinary criminal legislation,
including. of course, the conspiracy laws.

In conclusion, insofar as South Carolina is concerned, 1 see no need
for the present legislation, although 1 concur and heartily commend
the Attorney General for the basic objective that he is trying to get
{0 in the rest of the country. If this committee feels, and 1 gather
ihat the sense of the committee is that possibly some legislation is
necessary, that some legislation along these lines is necessary, I would
suggest as a lawyer that the language of the bill be tightened up and
be made more specific so that 1t is possible to determine from the
language of the statute itself and not from some slippery legislative
history or an administrative determination what is legal and what is
illegal, and that an exception be made under the police powers of the
State to protect devices which are lawful in whatever manner under
the law of the State which is concerned.

That is the burden of my principal statement, Mr. Chairman. Tam
perfectly willing to answer any quest ions that I can answer.

(The statement referred to follows:)

STATEMENT oF IRVINE F. BELSER, JR., ATTORNEY AT Law, CoLumsra, 8.0,

My name is Irvine F. Belser, Jr. I am an attorney actively engaged in
private practice in Columbia, 8.C. [ am a graduate of Yale University and
Harvard Law School. I also served for a number of years as the first assistant
.8, attorney for the eastern district of South Carolina and consequently have
some practieal working knowledge of the matters under consideration by this
committee,

I appear here today on behalf of Peach State Trading Co., of Macon, Ga., a
wholesaler or distributor of coin-operated amusement devices, doing business
in Georgin and South Carolina. My client sells to operators i wide variety
of such devices, inclnding pinball games or tables, both of the type which the
Attorney General seeks to prohibit under the present proposed legislation and
also the so-called amunsement type such as mannfactured by Mr. Rufus King's
client. us well as coin-operated bowling alleys, shuffle alleys, guns, pool tables,
jukeboxes, and similar devices. It does not operate such devices or otherwise
control in any way the locations in which they are placed or the .use to which
they are put.

As a lawyver and a citizen vitally interested in good government, I, too,
commend the Attorney General for the efforts he is making to suppress organized
erime and rackets, and for the success which he says he has already achieved
in that direction.
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In my opinion, however, and looking at the matter for the moment entirely
from the standpoint of my State of South Carolina, the present proposed
legislation is unnecessary. As I understood the Attorney General's testimony
of day before yesterday the present bills are directed primarily against or-
ganized crime and racketeering.” I can state emphatically, without fear of
contradiction, that South Carolina has no organized crime or racketeering of
the sort the Attorney General apparently has in mind. Of course we have
law violation and crime in South Carolina, like everywhere else where people
are human beings and not angels, but for whatever reason, whether we lack
the large concentrations of wealth and population generally found where or-
ganized erime and racketeering exist, it is not on an organized or bigtime
basis. Certainly there are no syndicates or organized rackets of which I have
ever heard. Certainly there are no large gambling profits or establishments.
With the exception of coin-operated nonpayout pin tables with free play feature
(if they could fairly be called gambling devices), which are legal in South
Carolina under a specific legislative enactment, parimutuel betting and all
types of games of chance of whatever name or kind are illegal in South
Carolina and, as a practical matter, do not constitute a major problem,

My client’s customers are not criminals or bigtime gamblers and have no con-
nection with organized crime, They are ordinary small businessmen, each
owning possibly some 100 amusement devices of one kind or another, at 50 to G0
locations. The vast majority of the equipment (approximately 95 percent) is
bought on an installment basis, with a downpayment of 25 percent and the
balance payable in 6 to 12 months, The purchases are financed through various
banks in South Carolina and Georgia, and we have been told by the prineipal
bank buying such paper in South Carolina that these accounts are among the
most. satisfactory they have, with defaulis almost nonexistent,

Such a situation hardly smacks of crooks or hoodlums. Criminals usually
deal in eash, which leaves no record. Moreover they rarely have credit aceept-
able to banks.

The locations are generally small restaurants, heer halls, filling stations, or
similar businesses, with 4 or 5 people dependent on each such place for a liveli-
hood.

In South Carolina at least, the amounts of money involved do not even ap-
proach the huge sums referred to by the Attorney General and Mr. Rufus King.
I would estimate that the average gross take from each loeation would e
less than £50 per week. This, of course, must be divided between the operator
and the location owner. Out of his portion the operator must pay for the de-
vices, service them each week, provide all necesary parts, lights, lubricants, ete,.
pay for all required permits and licenses; pay city, county and State taxes, and
otherwise bear the usnal expenses of operating a small business, After absorh-
ing all of these expenses the operator does well to make an ordinary living,

It should be noted that the fizures cited by the Attorney General and Mr.
Rufus King apparently disregard completely all of these ordinary and necesss ry
expenses of doing business.

The location owner's share of the gross take is nsually just abont enough to
pay the rent on the place,

Enactment of the proposed legislation in its present form wonld, in my apinion,
seriously cripple and perhaps ruin the business of my elient and most of its
customers. Tt would disrupt the budget and revennes of the great ma jority of
the location owners, Tt is safe to =ay that it would dest roy or seriously interfere
with the livelihood of some 10.000 persons in South Carolina.

I ensequently feel that insofar as South Carolina is concerned. {he proposed
legislation is both unnecessary and harmful,

Fuorthermore looking at the proposed hills from the standpoint of a practicing
attorney I feel that they contain several serions flaws.

In the first place, as T understand the testimony of the Attorney General
and Mr. Rufus King, the proposed langunage of the hills attempts to cover. in
generic terms, all machines or mechanical devices which are designed and
manufactured primarily for use in connection with gambling and which meet
certain other specified tests relating to the element of chance and delivery or
entitlement to receipt of money or property. In other words, assuming the ofher
elements are present, the primary test is whether the manufacturer designs and
manufactures the device primarily for use in connection with gambling. Thus
the test becomes the manufacturers’ intent in designing and manufacturing the
device. Who is to determine the manufacturer’s intent, or how it is to be deter-
mined, is not spelled out. Indeed Mr. Rufus King asked the committee not to
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attempt to do so, or to be more specifie, for fear that the nefarious gamblers
and manufacturers will think up some new way to get around the words used.
The Attorney General stated that it would be up to him to convince the court
in some test case, or eases, that the deviee concerned was designed and manu-
Jactured primarily for use in connection with gambling,

In my opinion this approach is highly undesirable and will only result in
tremendous confusion and years of litigation. In the meantime, thousands of
people, with their livelihood and business and indeed, their liberty, at stake,
will be left to guess at how the Attorney General, and ultimately the court,
will regard a particular device.

The Attorney General concedes that he does not intend to apply the proposed
legislation to numerous games and devices in common use, even though they
appear to possess the characteristics specified in the act. He attempts to make
the distinction on the basis of whether or not he thinks the device is customarily
used by or connected with bigtime gambling and organized c¢rime. In the case
of pinball games, he (and Mr. Rufus King) attempt to decide the manufac-
turer’s intent on the basis of the presence or absence in contemporary machines
of certain mechanical or electronic devices and the number of free plays the
machine will record.

The founders of our country attempted to found a Nation based on govern-
ment by law rather than government by men. In this vein the motto carved
on the Supreme Court Building is “equal justice under law.”

3ut we cannot have government by law, rather than by men, and justice will
not be equal under the law, unless the law is clear and specific and not de-
pendent upon the varying interpretations put upon vague, generic words from
time to time by whoever happens to be in charge of enforcing it at the moment.

I consequently respectfully request that the games and devices which appear
to come within the terms of the bills but to which the Attorney General does
not intend to apply them, if enacted, he specified in the bills themselves and
not be left to varying and conflicting administrative determinations or judi-
cial decisions.

Secondly, it appears to me that the legislation in its present form, under the
guise of regulation of interstate commerce, invades the rights of the States to
determine for themselves under their police powers the legality or illegality of
the variong kinds of gaming or amusement devices, and is of doubtful consti-
tutionality.

In the case of South Carolina the proposed legislation, as interpreted by the
Attorney General and Mr. Rufus King, would declare illegal some types of
“nonpayout pin tables with free play feature,” and prohibit their transportation
into South Carolina, even though such devices are legal under South Carolina
law regardless of the number of free plays they will award or record,

Prior to 1949 pin-table machines which gave a variable number of free plays,
or trade coupons redeemable in free plays or merchandise, were consistently
held to be gaming devices and illegal under the State’s antigambling statutes
even if they also dispensed in addition merchandise of uniform value. Griste
v. Burch, 112 S.C. 369, 99 S.E. 703 : Harvie v. Heize, 150 S.C. 277, 148 8.E. 66;
Alexander v. Hunnicutt, 196 8S.C. 364, 13 S.E. 2d 630; Cannon v. Odom, 196
S.C. 371, 13 S.E. 2d 633 : Ingram v. Bearden, 212 8.C. 399, 47 8.E. 24 833.

In Holliday v. Governor of State of South Caroling, 78 F. Supp. 918, aff’d
335 U.8. 803, 69 8. Ct. 56, 93 L. Ed. 360, the plaintiff sought to enjoin the en-
forcement of the various statutes making certain enumerated gaming devices
(including, by judicial decigion, pin tables with free play features) unlawful.
The injunction was refused by the trial court, and this was affirmed by the
Fourth Circuit Court of Appeals and the U.8. Supreme Court.

Following this decision the General Assembly of South Carolina in 1949 en-
acted a specific statute amending the previous sgtatutes so as to except “coin
operated nonpayout pin tables with free play feature” and “automatic weigh-
ing, measuring, musical, and vending machines which are so constructed as
to give a certain uniform and fair return in value for each coin deposited therein
and in which there is no element of chance.” 1949 acts of general assembly,
p. 2067, now codified as parts of sections 5621 and 5-660 of the 1952 Code of
Laws of South Carolina.

Consequently under the present law in South Carolina nonpayout pin tables
are legal, even though they provide free play features. The law does not dis-
tinguish between types of pin tables offering larger or smaller numbers of free
plays, as the Attorney General and Mr, Rufus King attempt to do by their
interpretation of the present proposed legislation.
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Such machines are licensed by the State tax commission, at a tax of 8§75
each. Section 5-660 of the 1952 code of laws, as amended in 1955, 1956,
1959, and 1960,

The attorney general of South Carolina has interpreted this statute, how-
ever, as not authorizing the payment of cash to those who win free plays. See
letter opinion of Hon. T. €. Callison, dated December S, 1955, to the sheriff of
Alken County. Consequently it is considered illegal and a violation of the
statute to give the player cash or merchandise of value rather than free
games. Where such incidents are detected, the location owners or other person
responsible is prosecuted and the machine confiscated,

The report of the Senate Committee on the Judiciary relating to 8. 1658
indicates that Hon. Byron R. White, Deputy Attorney General, by letter dated
July 25, 1961, to Senator Fastland, suggested a proviso to the bill-so as not to
prohibit the transportation of “any device commonly known as a pinball ma-
chine into any State in which the transported device is specifically enumerated
as Inwful in a statute of that State.”

Althongh this amendment was not adopted by the Senate, 1 would request
that a similar amendment be made in the bills presently before this committee.
In view of the legislative history of the South Carolina statute, as discussed
hereinabove, I am of the opinion that the language suggested by Mr. White
would legalize the transportation of pin-table machines into South Carolina
regardless of the number of free plays they award or record.

In order to eliminate any doubt on this point, however, and to avoid the

possibility of a difference of opinion between the Attorney General and the
State officials concerned, I wonld suggest that if fhis committee sees fit to
report out with a favorable recommendation any bill on the subject under dis-
cussion, this committee recommend an amendment reading substantially as
follows :
“Provided further, That it shall be lawful fo transport in interstate commerce
any device commonly known as a pinball machine into any State in which
the manufacture or use or operation of such device is lawful, by statute, deci-
sion, licensing, or otherwise, and the provisions of this act shall not be con-
strued to pertain thereto,”

The Attorney General has indicated that he does not object to the proviso
inserted by the Senate making an exception in favor of “parimutuel or other
betting equipment or materials used or designed for use at racetracks or other
licensed gambling establishments where betting is legal under applicable State
laws.”

Certainly if the Attorney General and the Senate feel that an exception is
Justified in the case of such types of outright and admitted gambling equipment
at racetracks and licensed gambling establishments dealing in very large sums
of money, where legal under local State law, an exception is justified in the
case of such minor and doubtful devices as pinball machines offering free
plays as an inducement to play, which are legal under local law.

In conclusion, insofar as South Carolina is concerned, I see no need or
justification for the present proposed legislation. If this committee feels, how-
ever, that some legislation along the proposed lines ig necessary, a respectfully
request that the devices to which it is intended to apply be spelled out clearly
and definitely and that an exception be made in favor of devices which are
lawful nnder the laws of the State concerned.

The Cramyax. Mr. Williams, any questions?

Mr. Wittiams. T don’t believe I have any.

The Cramyan. Mr. Nelsen ?

Mr, Nersen. No.

The Cmamryax. Mr, Moulder?

Mr. Mourner. T have no questions, but T would say he has presented

very persuasive statement.

Mr. Berser. Thank you, sir.

The Cramyan. Thank you very much, Mr. Belser, for your state-
ment.

Mr. Berser. Thank you.

The Cramman. Mr. William S. Howard ?

Mr. Howard, will you identify yourself.
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STATEMENT OF WILLIAM S. HOWARD, AMUSEMENT ASSOCIATION
OF WASHINGTON STATE, AND AMUSEMENT ASSOCIATION OF
CITY OF SEATTLE

Mr. Howarp. Thank you, Mr. Chairman. I am William S. How-
ard, attorney. 1 am appearing on behalf of the Amusement Asso-
ciation of Washington State and the Amusement Association of Seatt le
which is the largest city in the State of Washington.

The Cramyan. You may file your statement at this point in the
record and summarize what you intend to say.

('The statement referred to follows:)

STATEMENT OF WILLTAM 8. HOWARD, ATTORNEY, APPEARING ON BEHALF OF AMUSE-
M ASSOCIATION OF WASHINGTON (STATE) AND AMUSEMENT ASSOCIATION OF
SEATTLE

Mr. Chairman, I appear before your committee on behalf of the Amusement
Association of Washington (State) and the Amusement Association of Seattle.
My remarks are supplemental to those of Mr. Martin Nelson who has appeared
previously. I am William 8. Howard, an attorney practicing privately in
Seattle, Wash., and am a graduate of the University of Washington School of
Law.

Chapter 82.28 of the Revised Code of Washington levies an excise tax for the
act or privilege of engaging in business as an operator of certain mechanieal
devices :

“{1) Upon every person engaging within this State in business as an operator
of any pinball machine, iron claw machine, traveling crane, or other similar
mechanical device wherein the element of skill or a combination of the elements
of chance and skill is involved in determining a payment to a player * * *
equal to 20 percent of the gross operating income of the business, * * #

“(2) Upon every person engaging within this State in business as an operator
of (a) any mechanieal device wherein only the element of chance determines
a payout to the player * * * equal to 40 percent of the gross operating income
of the business.”

This legislation was adopted in 1941 and thereafter amended in 117, 1949,
and 1955. The tax commission has uniformly imposed a tax of 20 percent on
all pinball games regardless of the number of free plays registered thereon for
the reason that the same are construed as devices “wherein the element of skill
or a combination of the elements of chance and skill is involved as distin-
guished from those devices wherein only the element of chance is involved,”
which are taxed at the rate of 40 percent.

Despite this longstanding distinction at the State level, passage of 8. 1658
in its present form would prohibit the shipment into Washington State of me-
chanical devices in eurrent use there and eliminate a useful source of tax income.
Annual excise tax income to the State is slightly in excess of $2 million annually.
The licensing statute also requires the maintenance of records by licensees, pay-
ment of taxes due within 15 days after the end of each ealendar month and that
a metal identification plate be affixed, under glass, to each device in nse.

County and municipal taXing dist ricts are specifically authorized to impose
additional taxes. King County, largest in the State, receives annunal income
slightly in excess of $100,000 from this source and the city of Seattle, largest
municipality, has been paid through license fees and taxes from the licensing
of such games the following sums for the past 5 calendar years.

e SIS SIULD

I P 1 e : 3 ’ 191, 995. 00

1959 _ - : . e s —— 156, 920. 50
1960 L : ‘ e 153, 490. 50
221, 643, 84

Licensees must have been residents of the area covered by the appropriate
licensing unit for at least 5 years and must be screened by the appropriate law-
enforcement agency. Persons with criminal records are not licensed. In the
event the business location proprietor does not own his own equipment, he is
prohibited from accepting financial assistance from the leasing operator thereof.
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He is also prohibited from changing from one such lessor to another without the
consent of the appropriate licensing unit. No mechanical device may register
more than 160 free plays and all gambling is forbidden. There is no crime
syndicate operating in the State, and no racketeering and there are no so-called
bigtime operators.

Instead, they are longtime residents, taxpayers and homeowners, They are
raising their families in the State and educating their children in sehools therein.

Administrative agency proponents of this measure in its present form ask in
effect for the unfettered right to determine without standards whether some of
the mechanical devices now licensed in Washington State are manufactured
primarily for gambling purposes, They ask for Federal police power in an
area which has traditionally been reserved to the States. Yet, they concede
that any of these machines may be used for illegal gambling by persons not in
commerce, intersese themselves, What can this legislation in its present form
actually accomplish?

We request that the committee consider the following amendment -

“Amend section 1(a) 2(B) of 8. 1638 by adding the following proviso at the

end of the first proviso :
" ‘Provided further, That it shall not be unlawful to transport in interstate
commerce any device defined in section 1(a) 2(B) of this Act, or 4 subassembly
or essentlal part thereof intended for use in connection with such device, into
any State in which the use of the transported device is licensed. taxed or per-
mitted under the laws of that State or any subdivision thereof.'

Mr. Howarp, Thank you, Mr. Chairman. I practice privately in
the city of Seattle, Wash., and I am a graduate of the T niversity of
Washington School of Law.,

[ should like to point out to the committee that chapter 82.98 of
the Revised Code of Washington levies an excise tax for the act or
privilege of engaging in business as an operator of certain mechanical
devices:

(1) Upon every person engaging within this State in business as an operator
of any pinball machine, iron claw machine, traveling crane, or other similar
mechanical device wherein the element of skill, or a combination of the elements
of chance and skill, is involved in determining a Payment to a player * =
equal to 20 percent of the gross operating income of the business * * #

(2) Upon every person engaging within this State in business as an operator
of (a) any mechanical device wherein only the limit of chance determines the
payout to the player * * * equal to 40 percent of the gross operating income
of the business,

Now, this legislation was adopted first by the legislature in 1941,
It was thereafter amended in 1947, 1949, and 1955, so that the legis-
lature has given it careful considera 1on over a period of time. I do
ot mean to imply that the terms of the statute specifically make such
devices legal. I merely imply that they provide for the licensing
of them.

I'he tax commission in making a determination in regard to the de-
vices which have been brought before your committee, has uniformly
imposed a tax of 20 percent on all pinball games regardless of the
number of free plays which may be registered thereon for the reason
that they have construed these devices as those wherein the element
of skill, or a combination of the elements of chance and skill is in-
volved as distinguished from those devices wherein only the element
of chance is involved, which are taxed at the rate of 40 percent. This
1s a_determination which has been made on an administrative basis
by the tax commission in the State of Washington.

As a practical matter the members of the associations that I repre-
sent advise me that about 95 percent of the pinball games which are
sold in the State of W ashington are manufactured by the Bally Manu-
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facturing Co., as distinguished from those produced by the Gottlieb
Manufacturing Co. They tell me that the reason they put on loca-
tion. or the wholesaler sélls to the operators, this type of device is
because it is more interesting to the general public. They find that
members of the general public prefer to play it, apparently because
it seems to be more l'mu]JL-x or appears to be more complex, and there
is more interest in playing this type of machine. For that reason most
of the operators purchase it.

I suppose this is the same type of thing as an automobile manufac-
turer attaching a safety belt to his car as standard equipment in the
hope that perhaps he will be able to sell more vehicles than his com-
petitor sells, and from the representations that have been made to me
by those who are members of the associations I represent, [ gather that
this is largely a question of competition between two part icular manu-
facturers of various types of devices, and that apparent ly at the pres-
ent time at least one of these devices is more attractive to pl;l_\_-‘el's as
a group than the other is.

Despite this longstanding distinction which has been made at our
State level, passage of Senate bill 1658 in its present form would pro-
hibit the shipment into Washington State of mechanical devices which
are in current use there, and would eliminate a large source of tax
Income.

As the Honorable Thomas M. Pelly, who is the Congressman from
the congressional distriet in Washington where 1 reside, said yester-
day, these tax sources are substantial. The records indicate that from
this excise tax income the State of Washington receives slightly in
excess of $2 million annually. The licensing statute requires the
maintenance of records by licensees, payment of taxes due within 15
days after the end of each calendar month, and also requires that a
metal identification plate be affixed under glass to each device in use
<o that the tax commission at all times knows who owns these devices,
where they are, and to what use they are being put.

County and municipal taxing districts are specifically authorized
to impose additional taxes. King County, which is the largest in
the State, and the only one on which I have figures available, receives
an annual tax slightly in excess of $100,000 from this source, and the
city of Seattle, the largest municipality, has been paid through license
foos and taxes from the licensing of such games, the following sums
in the past 5 calendar year: in 1957, $158,370; in 1958, $191,995; in
1959, $156.920.50; in 1960, $135,490.50; and in 1961, $221,643.84.

I might add at this point that the gentleman from California, Mr.
Y ounger, asked yesterday why there had been such a sudden increase
in the amount of taxes collected by the city of Seattle between 1960
and 1961. For the information of the committee, the answer is very
simple.

The city of Seattle raised the tax rate during that year. Licensees
must have been residents of the area covered by the appropriate
Jicensing unit. for at least 5 years and they must have been screened
by the appropriate law enforcement agency. Persons with eriminal
records are not licensed. In the event the business location proprietor
does not own his own equipment he is prohibited from accepting
financial assistance from the leasing operator thereof. He is also
prohibited from changing from one such lessor to another without
tl,e consent of the appropriate licensing unit.
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No mechanical device may register morve than 160 free plays and
gambling is forbidden. T, like Mr. Belser, will not represent to you
that I am sure that there are no payouts in the State of Washington,
It may well be that there are. There have been a few prosecutions in
the area. If there are, they are few and far between. They are
carefully controlled by the various police departments. There is no
crime syndicate operating in the State of Washington. There is no
racketeering and, to use the term that the Attorney General used,
there are “no bigtime operators,” so that we feel that the impact of
this legislation in the State of Washington would effectuate removal
from the State and its various junior taxing districts of a substantial
source of income,

This may be more important to us in that jurisdiction than in others.
Our supreme court has declared a graduated net income tax to be
unconstitutional and in consequence the legislature has been forced to
rovide a series of what we sometimes call nuisance taxes in order to
<eep services at a reasonably high level. In consequence, we have a
hit-and-miss tax system composed of a business and occupation tax,
a sales tax, a huge excise tax on cigarettes and on liquor, and other
taxes of that nature.

One of the taxes that falls in this category is the excise tax on these
mechanical devices; and as a practical matter not only the three en-
tities T have mentioned, the State of Washington, the city of Seattle,
and the county of King, are concerned, but so are numerous other
small municipalities of 15,000 or 20,000 people where these devices
are used as trade stimulants. This is a phrase that is generally ap-
plied throughout the State. They are not referred to as gambling
devices. In our area the trade stimulants have become important,
It is estimated that there are over 3.000 individual proprietors in
the State of Washington who run cigar stores, small grocery stores,
small taverns, or something of that kind who would probably go out
of business if it were not for this particular income. To remove this
income, both from the small businessman and from the tax rolls, would
cause a considerable economic dislocation in our State.

Like Mr. Belser, T was greatly impressed with Congressman
Dingell’s comments yesterday about the necessity of a potential de-
fendant, determining what his rights are by reason of the legislative
history in a particular situation. I agree with Mr. Belser that it is
difficult enough for attorneys at a considerable distance from the Na-
tional Capital to obtain and determine what the legislative history
may be in a given area and it is virtually impossible to expect a lay-
man to do that. We are gravely concerned about the nature of this
bill as it presently stands. In effect, we feel that the proponents of
the measure ask in effect for the unfettered right to determine with-
out any standards whether some of the mechanical devices now li-
censed in Washington State are manufactured primarily for gambling
purposes. They come to your committee and suggest they want Fed-
eral police power in an area which. in our State, we believe has been
traditionally reserved to the States, Yet, if T read the testimony of
the Attorney General correctly, on page 24 of the transcript in re-
sponse to a question from Mr. Rhodes, Mr. Rhodes’ question having
been—

My question at this time is, To what extent have you found that the amuse-
ment machines are used for gambling purposes, so-called amustment machines ?
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The Attorney General said:

They are not used for gambling purposes. 1 mean just perhaps two people
going and playing each other, or gambling with one's self, but by and large they
are not used for gambling purposes, and it is not the kind of gambling, obviously,
that we want to cover.

I think we all sympathize with the program to eliminate syndicates
and organized erime. Yet we cannot believe that simply because two
individuals not in commerce use one of these machines at its ultimate
destination, for gambling interse themselves, the devices should be
banned from shipment into Washington State.

Again, the committee heard yesterday Congressman, the Honorable
Thomas M. Pelly, say that he had discussed this legislation with the
Justice Department and that they had given him a “horseback™ opinion
to the general effect that they doubted that this legislation would
prevent the shipment into Washington State of these devices. This
is of little comfort to us because it leaves us in a position where, if
the measure is passed in its present form, my clients, who are not
wealthy men, will be in the position where they will either have to
accept it or tests its constitutionality.

I suggest again that it has no adequate standards, that as the meas-
ure now stands it is an unlawful delegation of legislative authority
to an administrative body, and we ernestly request that your com-
mittee consider the following amendment: Amend 1(a)2(B) of S.
1658 by adding the following proviso at the end of the first proviso:
Provided further, That it shall not be unlawful to transport in interstate
commerce any device defined in section 1(a)2(B) of this act, or a subassembly
or essential part thereof, intended for use in connection with such device into
any State in which the use of the transported device is licensed, taxed, or per-
mitted under the laws of that State or any subdivision thereof.

It is my understanding, Mr. Chairman, that objection was made
vesterday by a member of your committee to the language “or any
subdivision thereof.” 1 would like to assure the committee that we
have no pride of authorship in this particular language. I thought
the Congressman indicated very persuasively what might possibly be
a loophole, and if the committee feels that the amendment has merit,
we certainly would be glad to strike the phrase “or any subdivision
thereof.” The reason it was included is because under the provisions
of our State constitution no junior taxing agency, such as a city or
county, may impose a tax unless it first gets the permission of the State
itself, so that in our situation it is probably of no importance because
no subdivision is going to be permitted to impose any tax unless it
gets specific authorization from the State legislature.

Thank you.

The Cuamryan. Thank you very much, Mr. Howard.

Any questions by anybody ?

Mr. Dincern. Mr, Chairman, very briefly.

The C'mamaax. Mr. Dingell.

Mr. Dincere. Is it made specifically legal by State law in the State
of Washington to utilize, to sell, to play, and to import, and to traffic
in pinball machines of both types that the Attorney General discussed ?

Mr. Howarp. No, sir, it is not specifically lawful.

Mr. Dixeern. Is it made specifically illegal by any State statute?

Mr. Howarp. No, sir, it is not.
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Mr. DiNgeLL. In other words, the statutes are silent with regard
to this except insofar as taxing, is that correct ?

Mr. Howarp. That is correct, sir.

Mr. Dixcern. Would I be fair in inferring, then, that your attor-
ney general or some officer of your State has passed upon the legality
of these, perhaps by an attorney general’s opinion ¢

Mr. Howaro. Yes, there is an opinion which indicates that free
play machines, which is all we of course have, are not gambling de-
vices and do not necessarily contravene the gambling prohibition in
our jurisdiction.

Mr. Dingerr. There was some ambiguity on this point in the rec-
ord, as to whether or not they were illegal, and by reason of the taxing
that the eyes of the authorities locally and statewide were closed to the
existence and the operation of these machines.

Mr. Howarp. No, that isn’t the fact.

Myr. Dingerr. Thank you very much,

The Caamyan. Thank you very much, Mr. Howard.

Mr. Howarp, Thank you, Mr. Chairman.

The Cratryan. Mr. John Pierce.

Mr. Pierce, will you identify yourself for the record at this point?

STATEMENT OF JOHN E. PIERCE, JR., PIERCE AMUSEMENT Co.,
NEW ORLEANS, LA.

Mr. Prerce. Yes, sir. Mr. Chairman and gentlemen of the com-
mitte, my name is John E. Pierce, Jr., from New Orleans.

Shall I proceed with my statement ?

The Caamyan. Yes.

Mr. Prerce. My name is John E. Pierce, Jr. T appear here on be-
half of Pierce Amusement Co., 5225 St. Bernard Street. an operator
of coin-operated pinball and other amusement devices. T am appear-
ing here in opposition to all the above bills,. However, T will confine
my remarks to S. 1658 since the other two bills, FI.R. 3024 and FLR.
8410, are practically identical to S. 1658,

At the outset may I say that T have been a resident and citizen of
New Orleans all my life, and for the past 27 years I have been engaged
in the coin-operated amusement business.

The enactment of this bill without the proper amendment would de-
stroy my business. It would further affect many other people eco-
nomically, such as employees of operators and location owners, who
derive needed revenue from these amusement games.

In Senate Renort No. 645 which accompanied S. 1658, a letter
from Byron R. White, Deputy Attorney General, concerning the pos-
sible exemption of pinball games from the coverage of the act, ap-
pears. It is stated in such letter that—
it has been suggested that specific language be included in the bill permitting
pinball machines to be imported into States where such machines are lawful.

The Deputy Attorney General then proposed the use of the follow-
ing language to effect such intention :

Provided further, That it shall not be unlawful to transport in interstate com-
merce any device commonly known as a pinball machine into any State in which

the transported device is specifically enumerated as lawful in a statute of that
State,
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This proposed amendment, although it apparently had the ap-
proval of the Justice Department, was not adopted by the Senate.

It is indeed heartening to see that the Attorney General’s office ap-
preciates the IJrnblmn that exists with reference to pinball games, how-
ever, even if the amendment proposed by the Attorney General’s
office relating to pinball games had been approved by the Senate, no
relief would have been obtained, since very few States “specifically
enumerate as lawful in a statute,” pinball games.

The specific enumeration of pinball games as lawful insofar as I
have been able to determine is only done in a few States, although in
several States wherein the operation of these games is considered to
be lawful, by statutes and ordinances, license and otherwise, regulate
the use of the games. Some other States which do not have licensing
statutes, have by court decisions determined that pinball games are
lawful. In still other States these games are openly and freely used
with no regulation or licensing and even without a court decision
determining that the game is lawful under applicable State laws.
Unquestionably, however, the law enforcement arms of such States
would have taken some action to prevent the use of these games if
they were in fact considered to be gambling devices under such
States’ laws,

Under the suggested amendment by the Attorney General, a spe-
cific enumeration of the game as lawful would be required. This
would be an unreasonable approach to the problem if the purpose
of the amendment is to clarify the application of the law in its effect
on games that are otherwise lawful in any given State.

Whether any game is a gambling device or not under the law of a
particular State can only be determined, in the absence of a statute
declaring it to be unlawful, by a consideration of the State’s anti-
gambling statute, the decisions, if any, of the courts of such State
interpreting the antigambling statute as applied to the particular
game, and any other applicable statute such as a licensing law, which
would indicate approval of the game without, however, specifically
declaring the game to be lawful.

Would the members of the committee conclude that the games of
baseball or golf are gambling games merely because a State does not
specifically declare such games to be lawful? To require a specific
declaration of the lawfulness of a pinball game by a State which
otherwise licenses the game, or whose courts have held the game to be
lawful, or even in the absence of a specific holding by statute or by a
court that the game is unlawful, would seem to be an indirect and
confusing way to approach the problem.

The State of Louisiana, of which I am a resident, provides in title
47, section 375, for the licensing of coin-operated amusement devices
and specifically provides in part as follows:

(E) * * * All such mechanical amusement devices * * * which do not re-
turn to the operator or player thereof anything but free, additional games or
plays, or which through the exercise of the skill of the operator or player returns
to the operator or player a merchandise prize shall not be deemed to be or classed
as gambling devices and neither this act nor any other act shall be construed
to prohibit same.

The above quoted section is very broad as you can see, and would
include pinball games awarding free plays, however, a pinball game
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is not “specifically enumerated as lawful,” as would be required under
the wording of the amendment suggested by the Attorney General.

Even in those States where specific language is used dec aring a
pinball game to be lawful, under the Attorney General’s amendment,
the argument could always be made that the type of pinball game
mentioned in the State statute was not the type sought to be proscribed
by S. 1658.

If there is to be any authority whatsoever left to the States to
determine what kind of amusement devices are to be permitted within
its jurisdiction then language other than that proposed by the At-
torney General will have to be used.

In connection with our tax laws in Louisiana, T wish to point. out to
the committee that I pay a specific license on each machine 1 operate
to the State, the city and Charity Hospital.

In addition to the licenses, I pay a sales tax of 3 percent on any
game purchased as well as a personal property tax of approximately
4 percent to the State and city which is dedicated to schools and,
general public services,

I would like to suggest to the committee that consideration of the
following language be made so that States such as mine which approve
the use of pinball games although not specifically declaring them to
be lawful can continue to permit its citizens to receive these games in
interstate commerce,

Amend section 2 of the existing law by adding the following pro-

viso at the end of the first proviso:
Provided further, That it shall be lawful to transport in interstate commerce any
device commonly known as a pinball machine into any State in which the manu-
facturing or use or operation of such device is lawful, and nothing contained in
this act shall be construed to classify any such game as a gambling device,

The Cuamymax. Thank you very much, Mr. Pierce. Does that
conelude your statement ?

Mr. Pierce. Yes, sir,

The Cramyan. Mr. Williams, any questions ?

Mr. Wiiriams. Mr. Pierce, this legislation is intended, according
to the testimony of the Attorney General, to make a distinction
between two types of machines, one machine which is manufactured
primarily for amusement purposes, but which, of course, like nickels,
could be used for gambling. That machine would, according to the
Attorney General, be a legitimate or legal machine,

On the other hand, there is this other machine which obviously is
manufactured primarily for the purpose of gambling, but which con-
ceivably, under a rather long stretch of the imagination, could be
used for amusement. That is the machine that is intended, according
to the Attorney General’s testimony, to be prohibitive from shipment
in interstate commerce.

I believe you indicated that you were an operator.

Mr. Pierce. Yes, sir.

Mr. Winurams. As an operator, do you make the same distinetion
between the two types of machines?

Mr. Pierce. I operate both kinds.

Mr. Witriams. I understand you operate both kinds, but T mean
do you recognize that there is a distinction between the two types of
machines?
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Mr. Prerce. We pay merchandise prizes on both kinds.

Mr. Wrrrasms. I cannot hear you.

Mr. Pierce. We pay merchandise prizes on each kind.

Mr. WiLtiams. You do give merchandise prizes on each kind?

Mr. Pierce. Yes, sir; tll.lt is permitted under our State Licensing
J\i'f.

Mr. Wirniams. That is not what 1 am talking about.

[ say there are two types of machines. One is the category of
machine which is manufactured primarily for gambling purposes,
but which conceivably could be used or would be used for amusment.

The other is the machine which is manufactured primarily as an
amusement device, but which, of course, can be used for gambling.

Do you make the distinetion between the two types of mac llllll"\

Mr. Pierce. Yes, sir. The game which the Attorney General i
seeking to ban is more profitable to my operation.

Mr. Wittrams. I am quite sure of that.

Mr. Prerce. I do not want to insult the intelligence of you
gentlemen.

Mr. Winianms. The legislation goes to the primary purpose for
which it is intended to be used at the manufacturing level.

Do you believe that that is eapable of being :uhmnvad’

Mr. Pierce. No, sir. There are no hoodlums or gangsters in New
Orleans.

Mr. Witnzams. I am not talking about that. I am talking about
the use for which the machine is manufactured.

You have already admitted to the committee, if you want to stay
with the admission, that one type of machine is manufactured pri-
marily for gambling purposes even though it can be used for amuse-
ment conceivably.

Mr. Pierce. Yes, sir.

Mr. WiLiams. The other type of machine is manufactured for
amusement purposes but can be used for gambling.

Mr. Pierce. Yes, sir.

Mr. Wittiams. And you do recognize the distinction there?

Mr. Pierce. Yes, sir.,

Mr. Wirtaanms. It is the machine which is primarily manufactured
for gambling purposes which conceivably could be used for amusement
that the Attorney General is concerned with.

Mr. Prerce. Yes, sir.

Mr. Wintiams. You do not feel that the Attorney General could
make the same distinetion that you made?

Mr. Pierce. No.

Mr. Winptams. Why?

Mr. Pierce. Well, because they cannot be used for gambling.

Mr. Wiztiams. T understand they can both be used for gambling.
The legislation states “the primary purpose of which is gambling.”
You have indicated that there is one machine which has as its primary
purpose gambling; the other machine has as its primary purpose
amusement.

Mr. Prerce. Let us put it this way: The good guys and the bad
guys. The bad machine is made for gambling purposes.

Mr. Wintiams. Of course, it is made for gambling purposes. That
is the one that the Attorney General wants to prohibit from shipping
in interstate commerce.

79618—62— 11
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According to the Attorney General, though, the machine which is
primarily designed for amusement purposes would still be legitimate
and would be permitted to be shipped. Even though both machines
could be used for gambling, one is primarily designed for the pur-
pose of gambling,

Do you feel that the Attorney General could make that distinction
between the two types of machines and could do it properly ?

Mr. Prerce. Well, you know, these games change from time to time.
They are made different ways.

Mr. Witrtams. I understand they change from time to time. As
an operator can you look at a machine, the works inside it. the way in
which it is operated, and distinguish between whether or not that
machine was intended primarily for gambling purposes or whether
it was intended to be used primarily for amusement, purposes ?

Mr. Pierce. Yes, sir.

Mr. Wittiams. You can look at it and tell the difference?

Mr. Pierce. Yes, sir.

Mr, Witriams. Then what is there to preclude the Attorney Gen-
eral from making the same type of distinetion between the two ma-
chines? Do you feel that the Attorney General would also be com-
petent to make the same type of distinction between the two machines ?

Mr. Prerce. No; I donot. I have been in this business for 27 years
and I know it forward and backward and sideways.

Mr. Wirrzams. Maybe, if this legislation were passed, you would
be a good man to administer the law for the Attorney General,

Mr. Prerce. Well, if he would pay me enough money,

Mr. Wirtrams. I would presume that he would hire experts in this
field to advise him, but if you are competent to make that distinetion,
and you admit that there is a distinction. why would not the Attorney
General, who would have the advice of counsel and the assistance of
experts in this field, also be competent to make the same decision ?

Mr. Piercr. Because he would have to make a decision about every
3 or 4 months, |

Mr. Wirtzams. T do not follow you there.

Mr. Prerce. He would have to make a decision about every 3 or 4
months because these games change. The types, the physical aspects
of them, change,

Mr. Wrntrams. You do not think he would be competent to make
a decision every 3 or 4 months?

Mr. Pieror. You kind of put me on the spot there. T would not
g0 so far as to say that, but mayhe he would have a little trouble.

Mr. Wintiams. All right. Thank you, sir.

Mr. Dineerr. Mr, Chairman, may I ask a few questions?

The Cramaan. Go right ahead,

Mr. DinaeLL, Mr. Pierce, you say you offer prizes in connection with
playing your games. What is the nature of the prizes that you offer?

Mr. Prerce. Different things. ]

Mr. Dixcere. Do you offer money as a prize?

Mr. Prerce, No.

Mr. DixeeLr. You do not?

Mr. Prerce. No.

Mr. DinGeLL. The prizes ave limited to merchandise ?

Mr. Prerce. Pardon me?
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Mr. Dixcers. The prizes that you offer are limited to merchandise?

Mr. Pierce. Yes.

Mr. Dixcerr. What is the amount, or the value, or the type of mer-
chandise that you offer for winning?

Mr. Prerce. 1 would say up to $10.

Mr. DinceLn. Up to $10%

Mr. Pierce. Yes.

Mr. Dixgerr. To win this $10 merchandise, what does a player of
one of these machines have to do?

Mr. Prerce. To get the top prize he would have to make the highest
score he could.

Mr. Dincerr. What, by the way, is the $10 merchandise that you
award for making this top score?

Mr. Pierce. Well, an electric clock or something like that. 'We buy
these prizes at wholesale prices, you know.

Where we might award a prize that to us would cost us $10, it might
be on the retail market for $15.

Mr. Dincern. Is this a general practice to offer these prizes for
winning on these machines$

Mr. Prerce. Yes, sir.

Mr. Dingerr. Do others in your industry offer similar prizes?

Mr. Pierce. At different times I will go into other people’s, we will
call them, locations or places like that, restaurants, drugstores, and
sort of get an idea what they are offering, but I say in general most
all of them do.

Mr. Dingern. This is within your particular State, Louisiana, or
generally across the country?

Mr, Perce. Yes, sir; I quoted the statute on that.

Mr. Dincern. In the State of Louisiana you are referring to?

Mr. Pierce. Yes, sir.

Mr. DincerL. Let me ask you this question. In your establishment,
you indicated that you had both types of machines to which the At-
torney General referred in his testimony.

Mr. Prerce. Yes, sir.

Mr. DiNvcern, Do you offer prizes for winning on both types of
machines?

Mr. Preroe. Yes, sir.

Mr. Dingern. Do you offer the same prizes for winning on both
types of machines?

Mr. Pierce. No.

Mr. Dincenn. Let us take the machine which the Attorney General
says is obviously set up for gambling and the machine which is ob-
viously not set up for gambling, according to the Attorney (GGeneral.
On which do you offer the higher prize?

Mr. Preroe. On the bad guy.

Mr. Dingenn, On the bad machine?

Mr. Piercoe. Yes.

Mr. Dincern. I am sure, as you can see, that the committee is hav-
ing a difficult time in grasping this particular problem.

Mr. Pierce. Yes, I can.

Mr. Dixcern. Your testimony has been very helpful. Thank you
very much. i

Mr. Pierce. Thank you, Mr. Chairman.
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Mr. Wirtiams. Mr. Pierce, approximately how many operators
do you have in all your parish establishments?

Mr, Prerce. About 40,

Mr. Wirriams. Then I would presume this is a highly competitive
business in Orleans Parish?

Mr. Pierce. Yes, that is true.

Mr. WiLriams., Most of these operators also operate in Saint Ber
nard and Jefferson, and so forth ¢

Mr, Pierce. No, no. We are strictly Orleans Parish operated.
May I say in applying for our licenses we have to furnish two char-
acter references each year before we can get our city licenses.

Mr. WiLLiams, Knowing New Orleans. I know that this type of
thing is generally accepted in that area, anyway, even though it might
be to some extent contrary to State law. but the thing that we are con-
cerned with is the distinction between the two types of machines and
also the question of whether or not the Attorney General should be
given sufficiently broad authority to make that distinction or whether
or not, assuming that he should be given that authority, this particular
type of machine which you referred to as a bad machine should be
prohibited from shipment in interstate commerce. That is the problem
that this committee is up against, and I may say that it is not a very
simple problem to solve, either.

Mr. Prerce. It is not a problem down:there. In the 27 years 1
have been in the business, they have had several very able State
attorney generals, and they seem to think they are all right,

Mr. Dinerr. Can you tell us what is the amount of prize that you
offer on, let us say, the good machines referred to by the Attorney
General ?

Mr. Pierce. A couple of dollars.

Mr. DixeeLL. What is the percentage of the two types of machines
that you have in your establishment ?

Mr. Prerce. What is the percenta el

Mr. DixcerL, Yes, one as opposed to the other.

Mr. Pierce. Well, T would say the good machine about 5 percent,

Mr. Dincern. About 5 percent ¢

Mr. Prerce. Yes.

Mr. Dixgerr. And 95 percent would be the other type?

Mr. Pierce. Yes.

Mr. DineeLr. Do you find within your State that both types of
machines are found in just one particular type of location, or will they
be found everywhere, for example, in bars, soda parlors, or what
is the distribution ?

Mr. Prerce. T do not operate in this particular spot, but they have
them in the Moisant International Airport there, for instance.

Mr. Dixcerr. Who has them there? Does the airport authority
actually handle these, or is it done on a concession basis?

Mr. Prerce. It is a concession basis.

Mr. Dineerr, Tet me ask you this. As T read this bill, we are
going to find that it is going to prohibit more than. let us say, pinball
machines. Tt is going to get to the kind of bowling games that you
find in bars oceasionally. Tt is going to, I imagine, reach other kinds
of devices not familiar to me.

Can you enumerate any other kinds of devices that will be under
the prohibition of the bill if passed ?
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Mr. Prerce. We operate shuflle and bowling games and pay prizes
on them, merchandise prizes, so under the Attorney General’s pro-
posed bill they would be outlawed. That is strictly a_game of skill.

Mr. Dixeern. You indicated to my colleague, Mr. Williams, that
you could tell the difference between the two types of machines. How
can you tell the difference between the two types of machines?

Mr. Prerce. I imagine that he would have some problems there.

Mr. Dincern. You say you would have some problems

Mr. Pierce. He would.

Mr. Dineecn. He would?

Mr. Pierce. Yes.

Mr. Divgern. And I would too, I assume.

How would T tell the difference?

Mr. Prerce. Well, I do not know how to answer that.

Mr, Dixaerr. Arve there any particular indicia that are present in
the one that are absent in the other or vice versa ?

Mr. Prerce. In any particular what?

Mr. Dingetr. Any particular mechanical characteristics that are
present in one type as opposed to the other?

Mr. Prerce. They change from time to time. Kach company puts
a new game on the market about every 3 months.

Mr. Dinerre. Thank you very much.

The Crairaran. Mr. Pierce, let me thank you on behalf of the com-
mittee for your appearance and your testimony.

Mr. Morrison, one of your very able and fine Congressmen from
Louisiana spoke to me about your appearance here this morning, so
we are glad to have your statement.

Mr. Prerce. He is a very dear friend of mine.

Thank you very much.

The Criamrmax. He isa very fine Congressman, too.

We have a statement of Mr. Edgar S, Kalb, which will be included
in the record at this point at his request.

(The statement of Edgar S. Kalb follows:)

STATEMENT oF Epcar 8. KaLe, Mayo, Mbp.

Gentlemen of the committee, my name is Edgar S. Kalb and I am the operator
of a bathing beach loeated in Anne Arundel County, Md. Anne Arundel County
ig one of the four counties of Maryland in which gaming devices are operated
nnder State law (there being a separate act of the general assembly covering
each separate county). For the Anne Arundel Connty acts, see the 1957 edition
of the Anne Arundel County Code, sections 12-1 to 12-13 inclusive, and the
ordinances adopted thereunder by the Board of County Commissioners of Anne
Arundel County, codified in the 1957 edition of the Anne Arundel County Code,
chapters 31-1 to 31-60 inclusive. (Paperbacked copy of said ordinances sub-
mitted herewith.)

For the acts anthorizing the operation of gaming devices in the other three
counties in which such operations are legal, see Acts of the General Assembly
of Maryland, 1951, chapter 184, applicable to Calvert County, see acts of 1951,
chapter 183, for Charles County, and see acts of 1951, chapter 181, for St. Marys
County.

Specifie objections to 8. 1658 with snggested amendments follow :

Ohjection No. 1: The use of the words “an element of chance” in lines 2 and
3 of page 2 of the printed act is so inclusive in coverage that they go far beyvond
the stated intent of the act and can be construed to include purely arcade-type
amusements and games, commonly known as shuffle games, bowling games,
pokerino games, free play target guns, and many similar games or mechanical
devices operated at amusement parks and beaches, and upon which small prizes
or awards are issued for attainment of certain scores or results achieved.
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The Attorney General, in testifying before the committee, publicly stated
that such games and mechanical devices were not intended to be included as
gaming devices within the act.

It is practically impossible to make a single generic classification of such
games and devices, which makes it necessary to spell them out to an extensive
extent.

Suggested amendment No. 1: On page 2 of the printed aect, line 3, after the
word and comma “property,” and before the word “provided,” insert the fol-
lowing : “provided that the provisions of this subsection shall not apply to so-
called arcade types of games and mechanical devices commonly known as
shuffleboards bowling games free play target gun games pokerino games, skillo
games, skee roll games, and other similar amusement games and mechanical
devices, in which balls and/or disks are manually propelled without the use
of so-called plungers.

Objection No. 2: In the State of Maryland, the playing of the so-called game
of bingo is permitted by State law in the city of Baltimore and in many of the
counties of the State,

It is not clear if the exceptions set forth on page 2 of the act, lines 3 to 11
inclusive, and which read as follows (“provided that the provisions of this sub-
section shall not apply to parimutual or other betting equipment or materials
used or designed for use at racetracks or other license gambling establishments
where betting is legal under applicable State laws") are intended to permit
bingo apparatus and materials to be shipped in interstate commerce into States
where the playing of such game is permitted by State law, but most certainly
such apparatus and materials should be permitted to be shipped into such
States.

If it is the intent of the aforesaid exception to permit such transportation
of bingo apparatus and materials, then it is most difficult to understand how it
could so operate, as the cited exception makes reference only to betting equip-
ment and materials, whereas in playing bingo, the player does not bet upon the
result of the game, but gambles upon the result of such game. Fuarthermore,
as many of these bingo games are operated in church halls, lodge halls, and
similar places, the limitation of the places where bingo may be played, to
licensed gambling establishments is too restrictive,

Suggested amendment No. 2: On page 2 of the printed act, after the word
and semicolon “laws;" and before the word “or.” insert the following: “nor
shall the provisions of this subsection apply to any apparatus or materials used
in the operation of, or playing of. the game commonly known as bingo when
used or played in any place where such use is legal under applicable State laws"”

Objection No. 3: Both the Attorney General and Mr., Rufus King, in presenting
their testimony in favor of the act, were understood to have stated that the effect
and the intent of section 1(a) (2) of the act (page 2, lines 3 to 8 of the act)
was to exempt any State or part of any State, in which the operation of gaming
devices is permitted under applicable State law, from the provisions of the
Johnson Act as amended in the Senate (8. 1658). It is difficult to read any
such definite exemption in this subsection and it is practically impossible to
arrive at any such construction of this subsection by inference. The language
used in the cited exemption appears to relate to betting equipment and other
materials used at racetracks or other licensed gambling establishments where
betting is legal under applicable State laws. The difficulty seems to arise from
the use of the word “betting” instead of the use of the more descriptive word
“gambling”,

All betting equipment and materials may be classed as “gambling equipment,”
but not all gambling equipment is necessarily betting equipment.

If the testimony of the Attorney General has been correctly understood i.e,,
that the intent of this subsection is to make States and parts of States, where
gambling is legal, exempt from the provisions of the amended act, then there
should be no objection to so amending this subsection for the purpose of clari-
fication of its intent, so that all law enforcement officers and others may be
clearly informed as to the correct purpose of the exemption.

If all three of the aforegoing suggested amendments were to be adopted, then
the amended section 1(a) (2) of the act would read as follows:

“(2) any other machines or mechanical device (including but not limited to
roulette wheels and similar devices) designed and manufactured primarily for
use in connection with gambling, and (A) which when operated may deliver, as
the result of the application of an element of chance, any money or property or
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(B) by the operation of which a person may become entitled to receive, as the re-
sult of the application of any element of chance, any money or property, pro-
vided that the provisions of this subsection shall not apply to parimutual or
other gambling equipment or materials used or designed for use at racetracks
or other licensed gambling establishments where gambling is legal under ap-
plicable State laws, and provided that the provisions of this subsection shall
not apply to so-called arcade types of games and mechanical devices commonly
known as shuflieboard, bowling games, free play target gun devices, pokerino
games, skillo games, skee ball games and all similar emusement games and
mechanionl devices, in which balls and/or disks are manually propellied without
the use of devices commonly knowen as “plungers,” nor shall the provisions of
this subsection apply to any apparatus or materials used in the operation of or
in the playing of the game commondy known as bingo, when used or played in
any place in any State where such use is legal under applicable State taw,; or”

[The suggested and consolidate amendments ineluded above are italicized.]

Objection No. 4: On page 5 of the printed act, line 13, the intent of the word
“possessed” is not entirely clear. Does this mean gambling devices acquired
after the effective date of the act, or does it include all gambling devices “pos-
sessed” even though acguired prior to the effective date of the act?

One of the witnesses in favor of the act was understood to have testified
that the word “possessed’ related only to gambling devices acquired after the
effective date of the act. If this understanding is correct and it is the intent
of the act to limit the necessity of maintaining the required inventory as to only
those gambling devices acquired after the effective date of the act, then it should
be so stated clearly in the act, and not be left to the construction of the courts.

Suggested amendment No. 4: On page 3 of the act, after the end of line 18
insert the following: “provided no such inventory record shall be required for
any gambling device or essential part thereof, which device or which part was
acquired before the effective date of this Aet.”

Objection No. 5: On page 5, line 18, of the aet, the intent of the word *“possess”
is not elear. If a person fails to register as required by the act, this provision
(3) states that it shall be unlawwful for him to possess any gambling device.
Does the word “possess” refer only to such devices as were possessed after the
effective date of the act, or is it the intent to prevent the person who is in viola-
tion of th act from possessing devices which he may lawfully have been in pos-
session of prior to the effective date of the act ; furthermore, does this use of the
word “possess” mean that for evermore thereafter the violator shall be prohibited
from ever possessing any gambling deviece? In its present form, it is possible to
give the word “possess” almost any construction, with the possibility being, that
if it be held, that it is intended to apply to all gambling devices possessed, in-
cluding those acquired prior to the effective date of the act, then enforcement
aunthorities could possible confiseate all gambling equipment that a violator
possessed.

It may appear to the committee that a ridiculous and extreme view is being
taken of the possibilities inherent in the language used, particularly so in view
of the reassuring statements of the witnesses who have appeared in support of
the act. However, there is no better teacher than experience, and the experience
which the operators of gaming devices have had with overzealous law enforce-
ment officers, under the original Johnson Act, is indicative of what they fear
under the amended act, unless the exact intent of all language used is clearly
stated in the act. For example, under the original Johnson Act, the act was
made applicable to “dealers” in gambling machines and not to operators of
gambling machines as is the present amended act. Attempts were made by en-
forcement agents to seize equipment of “operators” of gambling equipment
under the theory that anyone who possessed or used a gambling device “dealt™
in gambling devices, and it was not until the U.8, Distriet Court for the Distriet
of Maryland enjoined the Attorney General of the United States from thus pro-
ceeding, that this practice was discontinued. It is becanse of such overzealous
attempts at law enforcement in the past and because at some time in the future
there may be a reoccurrence of such overzealousness that the committee is
requested to clearly state the purpose of the langnage used in the act.

Suggested amendment No. 5: On page 5 of the act, after the end of line 19,
insert the following: “acquired after the effective date of this Act, in violation
thereof.”

Objection No, 6: On page 6 of the act, in line 25, the use of the words “in
his judgment” grants an unreasonable power to the Attorney General, a power
which is not sufficiently limited as to make its scope sufficiently definite, and
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the use of the words “in his judgment"” is not required to make the intent of this
subsection properly operative. If these words were eliminated, this subsection
(J) would read as follows :

“The Attorney General is authorized and directed to make and enforce such
regulations as may be necessary to carry out the purposes of this Act'™> ¥ xn

In any test of the correctness of such regulations, a court could determine
their necessity from the context of the act, and would not be required to
determine the validity of any such regulations on the basis of what the Attorney
General “in his judgment” considered proper. The use of the words “in his
judgment” would appear to make the entire subsection in violation of the “due
process of law" provisions of the Constitution.

Suggested amendment No. 6 Strike out the words “in his judgment” on page 6,
line 25, of the act.

Objection No. 7: On page 7 of the act, in line 1, the nse of the word “purposes”
appears to be unnecessarily “broad.” It should be possible to determine from
the language contained in any aet just what the act is intended to do. The
use of the word “purposes” makes it possible to go outside of the context of the act
to determine what its “purpose™ may he. This tends to make an act indefinite, and
opens the act to interpretations of the courts. Insofar as possible, everything
posgible should be done to make any act, which imposes fines and imprisonment
for its violation, as definite and clear as possible. It is, therefore, suggested that
the word “purposes” be stricken out and the word “provisions” substituted
therefor,

Suggested amendment No, 7: On page 7 of the act, in line 1, strike out the word
“purposes” and insert in lien thereof, the word “provisions.”

Objection No. 8: On page 2 of the printed act, reference is made to the phrase
“where betting is legal under applicable State laws” (in lines T and 8). There
is nothing contained within the act which sets forth who is to determine that
any particular State law is legal and applicable. Tt may therefore he assumed
that it is the intention of the act that the Attorney General is intended to be
the person who is to make such determination. From the testimony given by the
Attorney General at the hearing, the impression has been obtained, that he may
construe this phrase to refer to statutes which “spell out” the legal applicability
of such statutes in specific language only, and that he may at his discretion
hold, that a statute which is written in general terms and which statute had
not been construed by a court of competent jurisdiction as to its legislative in-
tent was not legally applicable, and that therefore, as to such particular State,
the exempiion set forth under the act was not effective, and thereby effectively
deprive the operators of gaming devices operating in such State of their rights
under State law.

In Maryland we are presently faced with two such situations as set forth
below :

(1) By various acts (previonsly referred to on page 1 of the preceding state-
ment submitted for the record) fhe General Assembly of Maryland has author-
ized the use of gaming devices in certain counties of the State. To permit the
use of gaming devices in certain districts of Anne Arundel County the Legisla-
ture of Maryland enacted a series of three enabling acts (presently codified in
the Code of Public Local Laws of Maryland in article 2) and also codified in
the 1957 edition of the Anne Arundel Code as sections 12-1 and 12-13 inclusive,
which code was legalized by chapter 334 of the acts of the general assembly
of 1957 (previously codified in the 1947 code) .,

The Board of County Commissioners of Anne Arundel County, pursuant to
the authority vested in them by these three acts of the General Assembly of
Maryland, enacted certain ordinances permitting the operation of gaming de-
vices in seven of the eight districts of Anne Arundel County. These ordinances
have been codified in the 1957 edition of the Anne Arundel County Code (hereto-
fore referred to).

Mr. Rufus King, the attorney who identified himself before your committee
as the attorney for the Gottlieb Co., a Chicago manufacturer of pinball games,
in his capacity as the attorney for a so-called citizens committee of Anne Arun-
del County, has, under date of December 15, 1961, filed a bill of complaint
in the circuit court for Anne Arundel County, which bill of complaint alleges—
among other allegations—that in enact ing the aforesaid ordinances, that the
county commissioners of Anne Arundel County had misconstrued and exceeded
the uﬁthnril_\' vested in them by the enabling acts, and that therefore, the said
ordinances (under which gaming devices are operated in such seven districts
of Anne Arundel County) are null and void.
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Despite the fact that the suit for the determination of the legality of these
ordinances and the acts by virtue of which they were enacted, is now pending
in court, what safeguard is there in the Senate version of 8. 1658 which would
protect any duly licensed operator of gaming devices in these seven districts
of Anne Arundel County, from a determination by the Attorney General on
his own volition, from holding that the contention of Mr. Rufus King was
correct, and despite the pending litigation, move to seize any equipment of
any operator in any one of these seven districts, who, in reliance upon the
applicability and legality of the State law, had brought into the State, in inter-
state commerce, any gaming devices, after the effective date of 8. 1658, and what
is there in 8. 1658 to prevent the Attorney General from subjecting such innocent
operator from the eriminal penalties which may be imposed for any violation
of the provisions of 8. 1658 —being up to $5,000 in fines and up to 2 years im-
prisonment, and do so despite the fact that the Court of Appeals of Maryland
has held that any duly enacted law is valid until declared otherwise by a court
of competent jurisdiction?

(2) A similar situation would be faced by the operators of gaming devices in
the city of Annapolis, Md., as follows :

The charter of the city of Annapolis, being section 24 of article 2 of the Code
of Public Local Laws of Maryland, anthorizes the mayor and City Council of
Annapolis to issue licenses for the operation of bagatelle tables and rondo tables
and similar tables (these being gambling tables by court decisions) and the origi-
nal act (passed in the late 1700's) repealed certain statewide gambling restric-
tions—insofar as they applied to the c¢ity of Annapolis. Subsequently, the general
assembly enacted other statewide gambling statutes without specially exempting
Annapolis City from their effect, and subsequently thereto the Code of Annapolis
City was legalized by the legislature with the original provisions permitting
the operation of such gambling devices in Annapolis City contained therein.

The mayor and city couneil pursuant to the powers vested in them to permit
the operation of such gaming devices in the city and to issue licenses for such
operation have passed ordinances to such effect. These ordinances have been
in effect for a number of years prior to the latest legalization of the Annapolis
City Code by the general assembly. The validity of these ordinances has never
been challenged in the courts of Anne Arundel County (in which county
Annapolis City is located and of which county it is the capital, as well as being
the capital of the State).

Despite the fact that the Court of Appeals of Maryland has held that all
acts of the general assembly and all ordinances enacted pursuant thereto are
valid until declared invalid by a court of competent jurisdiction, what safe-
gnard is there in 8. 1658 to prevent the Attorney General of the United States,
on his own volition or at the sugzestion of some other person, from seizing
the equipment of any operator in Annapolis City who may have brought such
gaming device into the State (in reliance upon a law which was valid within the
State) but which, despite such State held validity, had been declared by the
Attorney General of the United States to be invalid, thus permitting the
Attorney General to make such seizure and place the innocent operator under
jeopardy nnder the eriminal provisions of S, 16587

Other serious questions may arise relative to statutes of other States.

In view of the possibili inherent in the present broad language of section
1(a)(2) of 8. 1658, possible examples of which were set forth above, it appears
that there is a solemn obligation on the part of the Congress to incorporate
stringent limitations upon the power set forth in 8. 1658, of the exercise by
the Attorney General of the right to determine what is or what is not “an
applicable State law” as such words are nsed in 8. 1658,

I do not presume to be able to draw an amendment which would effectively
close all of the possible “gaps” in this wide-open power, but would suggest (as
a beginning) that the act be amended as follows : plus the addition of every other
provision which can be devised for such protection.

Suggested amendment No. 8: On page 2 of the printed act, after the end of
line 19 and before the beginning of line 20, insert a new subsection to be known
as subsection (g) and to read as follows :

“(g) The term ‘under applicable State laws’ as used in this subsection shall
be deemed to mean any statute, and any decision of any court of competent
jurisdiction, any ordinance enacted by any political subdivision of any State,
which ordinance was enacted pursuant to powers delegated to such political
subdivision by an act of the legislature of such State and which act directly
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or inferentially authorizes such political subdivision to enact ordinances making
the operation of gaming devices legal within the confines of such political sub-
division, and any opinion of the attorney general of any State or other person
authorized by the constitution of the State or by State law, to render opinions
relating to the validity of or the intent of any State law or ordinance enacted
pursuant thereto, shall be valid and binding upon the Attorney General of the
United States and upon any person empowered to enforce the provisions of this
act, insofar as such statutes, ordinances, and opinions relate to the operation
of gaming devices within such State, and all such statutes, ordinances, and
opinions shall be deemed to be the applicable law of such State, until declared
to be invalid by a court of competent jurisdiction.”

In presenting his testimony in favor of the aet, one of the witnesses has gone
to a great length to impress upon the committee the view that certain types
of pinball games, as manufactured by a client whom he represents, are harmless,
while certain other types of similar devices are harmful and, therefore, this
particular type of device should be prohibited from being shipped in interstate
commerce,

In the operation of our resort business, we do not operate any of the so-called
in line pinball games, but we do operate the type of pin games which do not
register the number of free plays and do not have a “cancel button.” It is my
conviction that either type of pin game is equally susceptible of being misused
for gambling use in the same manner that many other innocent amusements
may be likewise misused. I, therefore, find no reasonable basis for trying to
distinguish between either type of pinball game, and, therefore, endorse the
proposed amendment suggested on page 16 of the statement of Mr, Martin M.
Nelson, attorney for the Bally Manufacturing Co, of Chicago, Ill., and suggest
that it be adopted.

In conclusion, it should be stated that the assurances of the Attorney General
of the United States, that there is no intention to go beyond the narrow view
of the act, which he expressed, are believed and that no excessive efforts at law
enforcement will be used. Despite these assurances, the fact remains that other
persons ultimately will be empowered to enforce this act and it is impossible
to anticipate what their personal views may be. Therefore, everything possible
should be done, so as to make the language used in the act and the intent of
the act as clear and as definite as posaible,

If no other amendment be incorporated in S. 1658 it would appear to be
imperative that some amendment along the lines outlined above should be
adopted,

The citizens of the States are entitled to such protection against any such
use of Federal power.

The Cramyan. This concludes the hearings on this subject matter.
The record will remain open for 1 week, giving others an opportunity
to file a statement if they so desire.

The committee will adjourn.

(Whereupon, at 1:10 p.m., the committee adjourned.)

(The following letters and statements were also submitted for the
record :)

STATEMENT OF THE NATIONAL LICENSED BEVERAGE ASSOCIATION BY THOMAS B,
LAWRENCE, WASHINGTON LEGAL CoUNSEL

Mr. Chairman and gentlemen of the committee, the representations made
herein are in behalf of the members of the National Licensed Beverage Associa-
tion. The members of this association are located in 28 States and the Distriet
of Columbia and number in excess of 40,000, They are proprietors of taverns,
restaurants, bar-cafes, and small independently owned hotels.

This association is in general accord with the intent of S. 1658, H.R. 3204,
and H.R. 8410, which seek to amend the act of January 2, 1951, prohibiting the
transportation of gambling devices in interstate and foreign commerce. How-
gwr, an exclusionary clause is suggested under section 3(a) of the above-titled

ills.

The purpose of the subject bills is to eliminate syndicate gambling and
racketeering. It is more specifically directed to curtailing the transportation
of mechanical devices, including pinball machines which are designed primarily
for use in connection with gambling. We do not believe that it is the intent
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of this committee to ban the use of business stimulators, “Business stimulating”
devices include punchboards, shuffle boards, bowling games, a nd similar devices,

Many members in rural areas in the Western States in particular as well as
other members in the larger cities and fraternal organizations use these par-
ticular types of “business stimulating” devices. The profit, if any, is negligible,
We feel. therefore, that the devices mentioned, and others similar in construe-
tion, certainly do not fall in the classification of “mechanical devices designed
and manufactured primarily for use in connection with gambling.” On the
contrary, they are merely amusement devices which lend a small measure of
entertainment to customers,

It is suggested that “business stimulators” be specifically eliminated from any
bill which may be reported by this committee. The following, or similar,
language could be inserted in the amendment to section 3 (a) or other appr priate
pMlace :

“provided further, That punchboards, shuffle boards, bowling games, and
other similar devices are determined to be amusement devices or business
stimulators and are not to be construed as devices which are designed and
manufactured primarily for use in connection with gambling.”

CHICAGO, January 12, 1962.
Re S. 1658, H.R. 8410, and H.R. 3024,
Hon., OrEN HARRIS,
House Office Building. Washington, D.C.

DEAR COoNGRESSMAN Harris: Hearings on the bills referred to above are
scheduled before the Committee on Interstate and Foreign Commerce for
Janunary 16, 17, and 18, 1962,

Herewith is a memorandum prepared by the undersigned for use in com-
nection with the hearings on 8. 1658 when that bill was under consideration
by the Senate Committee on the Judiciary.

That committee reported out 8. 1658 with an amendment deleting the probi-
tion against sales in foreign commerce. The statement of the Assistant Attorney
General, Hon. Herbert J. Miler, was that one of the primary reasons for
including the prohibition against shipments in foreign commerce was the con-
dition existing in Cuba under the Batista regime, whereby substantal gambling
revenues from Cuban operations were flowing back into the hands of top gam-
blers in the United States (p. 300, Senate hearings before the Committee on the
Judiciary).

Under the Castro regime that condition no longer exists. Furthermore,
neither Canada nor Mexico permits the importation of such machines (p. 24
of Senate hearings). Therefore, as pointed out on page 4 of Senate Report 645
to accompany S. 1658, the Attorney General indicated that he had no serious
objection to the elimination of the prohibition against shipments in foreign
commerce.

In view of the foregoing, and for the further reasons stated in the enclosed
memorandum, we respectfully urge that these bills be reported out of the House
Committee on Interstate and Foreign Commerce, insofar as they affect foreign
commerce, in the form in which 8. 1658 passed the Senate, and without the
prohibition against shipments in foreign commerce.

Yery truly yours,
QUINN, Jacoss, BARRY & LATCHFORD,
By M. M. Jacoss.

STATEMENT OF MELVAN M, JACOBS

Melvan M. Jacobs, of the firm of Quinn, Jacobs, Barry & Latchford, 231 South
LaSalle Street, Chicago, Ill., attorneys for Hershey Manufacturing Co., an Illi-
nois corporation, represents on behalf of the company that the company, which
through its Jennings & Co. division is a major manufacturer of so-called slot
machines, is most sincerely in favor of and urges a favorable committee report
as to those parts of the proposed amendments to the above-mentioned act, com-
monly referred to as the Johnson Act, which would enlarge upon and better
define the persons who would be required to register and fo maintain and file
appropriate records in accordance with this act. However, the company
strongly urges that that part of the proposed amendments to the act, providing
for an interdiction to extinguish rather than to regulate any segment of for-
eign commerce, be seriously considered by the committee in the light of its pos-
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sible effect upon the industry, the employment conditions of the various small
businesses engaged in this industry, and the trade balances of the United
States.

Jennings & Co. was incorporated under the laws of the State of Illinois on
March 19, 1954, and it purchased the assets of 0. D. Jennings & Co, from the
estate of the late O. D, Jennings. 0. D. Jennings & Co. had mannfactured
glot machines in the city of Chicago from 1906 until its aequistion by Jennings
& Co. On May 15, 1957, Jennings & Co. was merged into Hershey Manufactur-
ing Co., an Illinois corporation, which had been incorporated under the laws of
the State of Illinois on April 27, 1939. Since that time, Hershey Manufactnr-
ing Co. has been engaged-in governmental subeontract work, manufacture of
vending machines, and photoflash equipment. However, over 80 percent of
the business of the company is done through its Jennings & Co, division which
manufactures slot machines. Therefore, this manufacture is the company’s
prinecipal work.

In the last year the company has employed between 75 and 124 men, with an
annual payroll for the year 1960 of $308,120. In the year 130 the company's
gross sales of slot machines were $061.226, of which over 900,000 in =ales
was to 15 foreign countries, including Turkey, Germany, France, Italy, Swe-
den, England, Denmark, Spain, Canada, Aruba, Dominican Republic, Haiti,
Iceland, Greenland, and Nova Scotia.

In the year 1960 gross sales to the United Kingdom were $482.493. which
is the result of the legalization of the use of these machines in the United
Kingdom. It is anticipated by all those in the industry that sales to the
United Kingdom, due to its adoption of a public policy in favor of use and
regulation of these devices, will greatly exceed the 1960 shipments, sinee the
demand in that country is exceeding the manufacturing facilities available -in
the United States. In volume 623, No. 110, Hansard's Reports for May 11,
1960, the Joint Under Secretary of State for the Home Government (Mr,
Dennis Vosper), in quoting from a statement made by the Home Secretary,
stated on page 428 :

““We hope that the bill—with the improvements that will be made to it
during its passage through Parlinment—will pravide reasonable freedom for
people who wish to bet or to play games for money to do =0, while, at the
same time, retaining sufficient safeguards to act as deferrents against their
being led into excess.' "

These comments on the bill to legalize slo machines in the United Kingdom
stress that the publie policy of the United Kingdom is not prohibition against
gambling, but rather they have felt that control with adequate safegnards is their
prime objective. As may be seen from this example, shipments into the United
Kingdom from the United States are and will be in legitimate foreign commerce
in accordance with the public policy of the country to which the devices are
shipped. We do not feel, therefore. that a prohibition of shipment in forelgn
commerce will do other than encourage unemployment and an unfavorable Euro-
pean balance of trade, the result of which will culminate in putting not only the
small businesses engaged. in the manufacture of slot machines ont of business,
but affecting grievously the foundries and other suppliers of these manufae-
turers,

There are, to onr knowledge, five companies engaged in the manufacture of
slot machines in the United States at this time. They are as set forth below,
With their approximate comparative percentages of sales:

Percent
Jennings & Co., a division of Hershey Manufacturing Co.. Chicago, T11___ 40
Mills Bell-O-Matic Corp., Chicago, 111, and Reno, Nev_ S an
Ace Manufacturing Co.. Maryland_____ I et 15
Buckley Manufacturing Co,, Chlehro, - JILEE Wil A1 0, &
Las Vegas Coin Machine Co., Las Vegas, Nev______

In connection with the enforcement of the Johnson Act and local gambling
statutes, both the Federal Government and the State authorities have investigated
the background of the owners and employees of Hershey Manfacturing Co., and
these reports have shown- that all persens.,connected-with. the company have the
highest personal reputation, with no derogatory material about them or any con-
nections they may have.




GAMBLING DEVICES 161

For these reasons and for the reasons of attempting to keep a balance of favor-
able foreign trade, the maintenance of U.S. gold reserves, and to prevent local
unemployment, we believe that there should not be a prohibition on foreign
commerce shipments. The revenue of the United States also would suffer from
taxes lost on individual and corporate incomes, and the policy of the United
States would suffer by extinguishing a small business which is shipping only
to places where the devices in question have a lawful use.

This year the Supreme Court of the State of I1linois, in the case of Hershey v.
Adamoiwski, No. 35831, rendered an opinion in which it stated that the manu-
facture of slot machines in the State of Illinois for shipment in compliance with
the Johnson Act in interstate or foreign commerce was legal in this State.
The court, in its opinion, emphasized that the machines in question have a
potential for lawful use if manufactured on order for shipment into the State
where gambling is legal (Nevada) and in foreign commerce, as the machines
themselves are legal outside of this country. The machines in question were
determined not to be contraband under this “potential for lawful use” doctrine,

We feel that the Johnson Act, as it may be from time to time amended, shounld
take into account this potential-for-lawful-use doctrine and regulate the ship-
ments to insure that the devices are shipped to legal localities, but we do not
feel that Congress should prevent the shipment of any article of commerce for a
leal usage, as such a prohibition could have no effect other than a detrimental
effect on trade, employment, and the like, as set forth in this memorandum.

Allowing these companies to ship in foreign commerce could have no effect on
the public policy of the United States, as the stringent provisions of the Johnson
Act prohibit any shipment into the United States with both the Customs Burean
and the Attorney General's Office acting as safegnards against reentering.

The Hershey Co. keeps adequate records and is willing to make such reports,
keep such records, and allow such inspections as may be deemed desirable to
enforce the provisions of the present law and any amendments that Congress
may make.

In conelusion, we would like to state that while we believe that the objectives
of the bill are landable, they can be fully attained without destroying a substan-
tial, legitimate small business concern en; raged in foreign commerce.

D. Gorruies & Co,,
Chicago, 1L, January 23, 1962,
Hon. OrEN HARRIS,
Chairman, Committee on Interstate and Foreign Commerce,
Newo House Office Building, Washington, D.C.

DeAr Me. CHATRMAN @ On behalf of myself and Mr. Rufus King, counsel for
our company, I would like to extend thanks to you and the committee for the
courteous consideration we received last week during the hearings on 8. 1658,
H.R. 3024, and H.R. 8410, concerning interstate shipment of gambling devices.
[ attended all of the hearings and have read the various statements submitted
by interested parties.

It was gratifying to note the committee’s concern over the possibility that
the proposed legislation might unintentionally include amusement pinball
machines such as manufactured by our company. In connection with this con-
cern, T wonld like to say something about a point brought up briefly by Congress-
man Williams.

For the past 15 years, I have worked in the design, engineering, and produe-
tion of various types of pinball machines. To the uninitiated, these devices
appear as somewhat of a mystery due to their complex structure. It is not
surprising that questions should arise as to the function and purpose of their
various components. Unless you have a background in electricity and me-
chanies, it is a little difficult to analyze their operation, It is important to note,
however, that the operation of these or any other electromechanical devices
does not remain a mystery for long to people with experience in this or similar
fields. All devices are designed to perform certain functions and from these
functiong can be determined the intent of design. You must understand these
functions, however, before intent can be established. Congressman Williams
made mention of the fact that he assumes the Attorney General would employ
technically oriented people to aid in the enforcement of the proposed legislation.
1 agree that this is a fair assumption in that various other agencies such as
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the Federal Communications Commission and Federal Aviation Agency must
also employ technicians to assist in the enforcement of the laws with which they
are concerned.

In my opinion, the intent of the proposed law Is clear and that the necessary
regulations can be made by the Attorney General with technical assistance in
4 manuner to insure compliance with legislative intent and also serve to protect
those not intended to be affected. As a technieian, I know that both gambling
and amusement elements can be identified and evaluated on a purely objective
basis.

Consideration by the committee and, if appropriate, inclusion in the record
of the point I have just noted would be greatly appreciated.

Yours very truly,
ALvIN J. GorrLIEB, Treasurer,

O
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